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Meet the team
The daily life of commerce involves an ever increasing degree of 
statutory regulation creating pitfalls which can lead to criminal 
and civil liability, not only for a company but for its directors and 
senior managers.
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How a business looks after the health & 
safety of its employees, impacts upon 
the environment, deals with consumers, 
advertises, transports and ensures the 
safety of its products are but a sample 
of the areas in which all businesses are 
subject to statutory regulation.

Rollits’ regulatory defence team has 
many years of experience defending 
clients subjected to investigation 
and prosecution. We can guide 
and help your business through the 
investigation process and, where 
necessary, provide a skilled and robust 
defence at any trial.

We do, however, believe that 
‘prevention is better than cure’ 
and can also assist you with the 
implementation of policies and due 
diligence systems designed to ensure 
regulatory compliance.

Just give us a call on 01482 337368, 
we’re here to help!! 
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Directors in  
the dock
When a new director takes on the role and addresses his or her 
mind to what is expected of them, the first things that usually spring 
to mind are the director’s duty to act in the best interests of the 
company and its members as a whole and the duty to avoid situations 
of conflict of interest between the director and the company. 



Thought is very rarely given to the 
criminal liability that a director can 
have if the company commits a criminal 
offence on the director’s watch. 

From a staff member being injured (or 
worse, killed) in the workplace, to a 
misleading advert being published by 
the company to the company breaching 
an environmental permit, there are a 
whole raft of Regulations governing the 
day to day operations of a company 
which, if breached, could result in those 
who are responsible for steering the ship 
facing criminal charges.

The reason for this is that many 
Regulations include a provision which 
means that a director (or other officer) 
of a company can commit a criminal 
offence, together with the company, if the 
offence in question has been committed 
with the consent or connivance of the 
director or other officer or the offence is 
attributable to the neglect of the director 
or other officer.

A recent case concerning a company 
that failed to comply with a prohibition 
notice issued by the Health and Safety 
Executive saw the company and one 
of its directors convicted of breaching 
health and safety legislation by putting 
the company’s employees at risk. 
Despite there being no instances of 
injury, the director’s neglect, which 
resulted in the risk to employees, 
was sufficient for the director to be 
convicted and fined £7,500 with an 
order to pay costs of £10,000. Whilst 
many directors may be in a position 
to afford such a financial penalty, 
the criminal record that follows 
the conviction is often much more 
damaging. This is particularly the 
case, for example, when a director’s 
eligibility for insurance and travel visas 
is directly impacted. 

That case is, of course, only a very 
lenient example of what can happen. 
The Courts can and do sentence 
directors to periods of imprisonment 
for their involvement in failings by the 
companies that they operate.
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Whilst working for national companies 
in the retail sector, Rollits’ Regulatory 
team has dealt with numerous and 
varied allegations by the ASA that an 
advertisement published or broadcast 
by one of the firm’s clients does not 
comply with the relevant code. Given the 
highly competitive nature of advertising 
in the UK, it is often one of our client’s 
competitors that has complained to the 
ASA meaning that the stakes can be 
high as to whether an advertisement is 
compliant or otherwise. 

The ASA is not, however, a statutory 
body in the same way as prosecutors 
such as the Health and Safety Executive 
or the Food Standards Agency. The 
“rulings” that the ASA publish create 
no legal authority and the ASA cannot 
prosecute. This can cause a client to 
query the ASA’s “clout”. 

In a recent case dealt with by the 
Regulatory team, the disjointed 
relationship between the enforcement 
of alleged breaches of the laws on 
advertising in the Court system and the 
ASA’s guidance and rulings on matters 
was highlighted. 

The Consumer Protection from Unfair 
Trading Regulations 2008 are key 
Regulations relied upon by regulators 
such as local council trading standards 
teams in the prosecution of advertisers 
that engage in unlawful advertising 
practices. The Regulations use the 
concept of the “average consumer” 
to assess whether an advertisement or 
practice is misleading. A national motor 
retailer client was prosecuted by a 
trading standards team on the basis that 
it was alleged that the motor retailer 
had engaged in a misleading practice 
by failing to tell a potential customer 
that a vehicle they were interested in 
purchasing had previously been a fleet 
vehicle owned by a hire firm. In the case 
Rollits’ Regulatory team successfully 
argued that the “average consumer” 
is sufficiently circumspect to be aware 
that the majority of vehicles that are on 
motor sales forecourts and are less than 
12 to 18 months old are likely to be  
ex fleet vehicles. This is because 
private car buyers tend to keep their 
vehicles for longer than 18 months. 
In the (unreported) case, the Court 
also agreed that if it is important to 
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Advertising Standards Authority, 
the regulator with no teeth but 
still plenty of bite…
The Advertising Standards Agency (the “ASA”) calls itself the UK’s independent 
advertising regulator. It regulates advertisements in the UK through a system 
of what it calls “self-regulation” and “co-regulation”. The ASA’s regulation of 
advertisements involves consideration of whether the advertisement concerned 
complies with the self-generated advertising codes for broadcast and non-
broadcast advertisements. 



a purchaser that a vehicle they are 
interested in is not a fleet vehicle, 
enquiries should be made in those 
terms to the retailer (which had not 
happened in this case). Our client was 
successful in its defence of  
the prosecution.

Despite that interpretation of the position 
by the Court in that (unreported) case, in 
January 2018, the ASA published advice 
on advertising “ex fleet” vehicles. The 
ASA’s advice states that if a motor retailer 
knows that a vehicle has previously 
been used for business purposes, this 
should be made expressly clear in any 
statements about the vehicle concerned. 

The ASA’s advice on the matter is, 
therefore, at odds with the findings 
of the Court in the case that this firm 
previously dealt with. 

So how concerned should advertisers be 
if the ASA challenges its advertisement?

Whilst it has no statutory power and its 
rulings carry no legal authority, the ASA 
is not without influence. If it is of the 
view that an advertiser is persistently 
misleading consumers and acting outside 
of the codes, it will gather a portfolio of 
evidence to refer to trading standards or 
OFCOM for prosecution of the advertiser. 
In addition, the ASA has agreements with 
members of the UK media and issues 
alerts requiring that advertisements from 
certain advertisers are withheld from 
publication or broadcast. 

Despite the inconsistencies that 
can occur, ignoring a challenge to 
your advertising by the ASA is never 
advisable. The ASA may not have any 
power to prosecute in its own right, but 
the impact of its influence cannot and 
should not be underestimated.



A little known, but common issue is that 
company secretaries can find themselves 
prosecuted for failing to provide the 
identity of company car drivers who 
a police camera has photographed 
exceeding the speed limit. This often 
occurs in pool car situations and can 
lead to the company secretary or 
executive being wrongly penalised 
with penalty points or disqualification 
or the company receiving a substantial 
fine. Quite often prosecution arises and 
the company secretary or executive 
is convicted because they did not 
appreciate that there is a possibility 
to defend the summons and to avoid 
conviction. In one recent case a client 
had been convicted having failed to 
defend the summons he had been 
served with. The client concerned was 
a company director and the registered 
keeper of the vehicle concerned which 
was used by a number of employees of 
the company. The employees were also 
insured to drive the vehicle.

Having been convicted, the client 
received a hefty fine and had his licence 
endorsed with 6 penalty points. At that 
point he instructed Rollits’ Regulatory 
team. Fortunately we were able to 
successfully appeal the conviction on 
the basis that the client had taken all of 
the steps that were required of him to 
identify the driver of the vehicle when he 
had been asked to do so.

When allowing the appeal, the court 
quashed the fine and penalty points 
endorsed on the client’s licence. The 
client was also awarded an order to 
recover his costs of the appeal. The key 
point is that these cases can have serious 
consequences and simply because a 
driver cannot be identified does not 
mean that your company, its company 
secretary or one of its directors should 
be convicted.
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The regulatory team often acts on behalf of senior executives who find 
themselves facing penalty points, fines and, sometimes, disqualification 
from driving.

Successful appeal against conviction 
for failing to provide driver details



In May this year, a recruitment agent 
was fined for unlawfully taking the 
personal information of 272 people 
from his former employer. After 
investigating, the ICO prosecuted the 
recruitment agent who it found had 
taken the information for commercial 
gain whilst trying to set up his own 
rival business. 

A very recent (and well-publicised) case 
in this area involves the supermarket 
Morrisons, which was held by the 
High Court to be vicariously liable 
for the actions of a rogue employee 
who uploaded the personal details of 
almost 100,000 Morrisons employees 
to the internet. Morrisons disputed 
the ruling on the basis that the breach 
was found to not have been caused by 
any security failures within Morrisons; 
however, in October 2018 the Court of 
Appeal upheld the original High Court 
decision. Morrisons are now appealing 
to the Supreme Court. If the appeal 
fails then the company could potentially 
be required to pay compensation to the 
100,000 employees affected.

Cases such as these act as a reminder 
of the value of personal information and 
the need to maintain secure databases.
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If an employee leaves your organisation to set up in competition using your 
information or customer list, in the rush to get an injunction to protect your 
business, the last thing you may consider is the potential breach by your 
organisation and the employee of the General Data Protection Regulation 
(“GDPR”). This may occur if the employee takes personal information 
from your company about its staff, customers or clients. If your business is 
affected by such an incident, as well as taking practical steps to limit the 
damage to your business, organisations should note that, depending on the 
seriousness of the breach, there may also be a requirement under the GDPR 
to report the breach to the Information Commissioner’s Office (“ICO”) and/or 
the affected individuals. 

GDPR – The impact is real



The FSA encourages businesses 
working in the manufacture, production, 
distribution, preparation and service 
of food in the UK to make use of its 
literature and resources. Despite efforts 
of the FSA, the number of prosecutions 
in these sectors remains constant. 

So what are the rules? The EU’s general 
food law Regulation (“the Regulation”) 
states that food shall not be placed 
on the market if it is unsafe. Food is 
deemed to be unsafe if it is considered 
to be “injurious to health” or “unfit for 
human consumption”. 

When deciding whether any food is 
“injurious to health”, the short and 
long term effects of that food on the 
health of a person consuming it is 
considered, as is the particular health 
sensitivities of a specific category of 
consumers (such as those with nut 
allergies). Whilst food containing nuts 
will be injurious to health to someone 
with an allergy to nuts, if the labelling 
of the food makes it clear that it 
contains nuts, it will be not be unsafe 
by reason of it containing nuts. 

Food safety rules

Food safety in the UK is governed by a combination of European 
and domestic law. The Food Standards Agency (“the FSA”) is the 
sector regulator with the intention of ensuring that food is safe 
and that it is what its labelling says that it is.
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Is your business compliant?



The question of whether food is unfit for 
human consumption is measured by its 
acceptability for human consumption 
according to its intended use.

There is also an obligation on food 
businesses to be able to identify 
anyone from which they have been 
supplied with a food, ingredients or any 
substance intended to be incorporated 
into a food. The obligation also applies 
to identification of businesses to which 
a food business’ product has been 
supplied. This is intended to assist with 
the recall process if there is an issue 
with a food product. 

Earlier this year, Greenyard Frozen 
UK Limited recalled various 
frozen vegetable products due to 
possible contamination with Listeria 
monocytogenes. In early October 2018 
the Raw Chocolate Company recalled 
their Chocolate Goji Berries because 
they discovered that the product may 
contain small pieces of metal.

The Food Safety and Hygiene (England) 
Regulations make it an offence for food 
businesses to place unsafe food on 
the market. The Court has the power 
to impose unlimited fines and can 
also sentence individuals to a term 
of imprisonment. In 2016 Mitchells & 
Butlers Retail Limited, which operates 
1,700 pubs and restaurants across the 
UK, was fined £105,000 and ordered 
to pay £9,528 in costs when mouse 
droppings were discovered in the 
kitchen of one of its pubs causing a 
risk to the safety of the food it was 
preparing. Whilst the interrelationship 
between European and domestic law 
governing the food industry may seem 
complex, taking the time to know the 
rules could just save your business huge 
financial and reputational damage.



The new guideline will be applied 
to those aged 18 or over who are 
convicted of manslaughter on or after  
1 November 2018 regardless of the date 
of the offence.

The guideline covers four types 
of manslaughter. As explained by 
Sentencing Council member Lord 
Justice Holroyde, “Manslaughter 
offences vary hugely; some cases are 
not far from being an accident, while 
others may be just short of murder.”

Of particular significance to directors 
and employers is gross negligence 
manslaughter. The offence occurs 
when an organisation owes a duty 
of care to an individual or group or 
individuals and there is a breach of 
that duty attributable to a director or 
other person in a decision making role 
which is so grossly negligent that it 
falls far below what can reasonably be 
expected of the organisation and the 
organisation can be deemed to have 
had such disregard for the life of the 
persons concerned that the conduct 
of the organisation should be seen as 
criminal and deserving of punishment.

During the investigations into the 
Grenfell Tower fire, Scotland Yard has 
confirmed that breaches of the Health 
and Safety at Work Act and gross 
negligence manslaughter are within the 
ambit of the offences being considered.

A high profile example of an incident 
where gross negligence manslaughter 
was considered was the Hatfield 
Rail crash. The prosecutions did not, 
however, continue against company 
directors on the basis of manslaughter 
on that occasion.

In the same way as the Definitive 
Guidelines for the sentencing of 
health and safety offences, the new 
manslaughter guidelines take a 
stepped approach to sentencing 
with an assessment of culpability to 
establish a “starting point”. Culpability 
ranges from the lower end of the scale 
which would be where an offender was 
in a lesser or subordinate role when 
acting with others in the commission of 
the offence to the highest end of the 
scale where the offence was committed 
as a result of a blatant disregard for a 
very high risk of death resulting from 
the neglect. 

From 1 November 2018 those responsible for fatalities amounting 
to manslaughter in the workplace can expect a custodial sentence 
of up to 18 years with the implication of the Sentencing Council’s 
Definitive Guideline for the sentencing of manslaughter offences. 
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Directors take note…
New Definitive Guideline for manslaughter 
offences issued by the Sentencing Council



Once culpability is established, the 
Court will place the offence in a 
category range (the highest being a 10 
to 18 years custodial sentence). A key 
point to note is that the lowest sentence 
available to the Court for a conviction of 
gross negligence manslaughter is a one 
year custodial sentence. Accordingly, 
a conviction for gross negligence 
manslaughter will be followed by a 
custodial sentence in all cases. 

Where an offender falls within a 
category range will be determined by 
mitigating and aggravating factors.

One aggravating factor that is causing 
some concern in the health and safety 
sector is that the investigation has been 
hindered and/or others have suffered as 
a result of being falsely blamed by the 

offender. It is anticipated that this could 
be problematic if an offender wishes to 
advance a defence that the failing that 
resulted in the death of the deceased 
related to a duty that was not part of 
that individual’s role. 

Prosecutions for gross negligence 
manslaughter are few and far between, 
however, the new sentencing guidelines 
will take affect from 1 November 2018 
and they are something that directors 
and those is roles of responsibility 
need to be aware of. The guidelines 
will, of course, apply to any convictions 
that follow any prosecutions for gross 
negligence manslaughter resulting 
from the investigations into the Grenfell 
Tower fire. 
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H&S sentencing 
guidelines



In 2016 the Rollits’ Regulatory team 
presented a seminar to the firm’s clients 
on the introduction of the Definitive 
Guidelines for Health and Safety (and 
some other) Offences published by the 
Sentencing Council (“the Guidelines”). 
The introduction of the Guidelines, which 
link an organisation’s sentence to its 
turnover, was the biggest change in the 
landscape of health and safety offences 
for decades. 

During the seminar we discussed two 
cases heard weeks apart with very similar 
facts but with very different outcomes. 
The first case involved a company that 
manufactures flexible plastic coverings 
for a range of products including 
food, pet supplies, household goods, 
medical items and electronic goods. The 
company was prosecuted after one of its 
machine operatives injured his forearm 
after his left hand was drawn into a rolling 
machine. The operative experienced a 
loss of functionality in one of his fingers. 

The company pleaded guilty and was 
sentenced a few weeks before the 
introduction of the Guidelines. The 
company had a turnover of just over 
£54 million and was fined £10,000. 

The company prosecuted in the second 
case was sentenced 4 days after the 
introduction of the guidelines. The 
second company grows and packages 
salad for onward supply to retailers. The 
machinery that was involved in this case 
was used for bagging salad. One of the 
company’s employees reached into the 
bagging machine through a hole in the 
guard to clear a blockage. As he did so, 
he caught his middle finger and ring 

finger in the heat sealing and cutting 
mechanism. The employee had the very 
tip of his left middle finger amputated. 

The company had a turnover of just over 
£57 million and was fined £60,000. 

It was clear from the outset that the 
Guidelines were going to have a 
significant impact. The last two years 
of health and safety sentencing have 
provided us with a clear gauge of the 
extent of that impact which is being 
seen at its most stark in the case of 
organisations that repeatedly fail to keep 
employees safe. 

A recent example is a steel producer 
which was sentenced in early September 
this year after an employee fell backwards 
into an empty pit in 2014. The employee 
sustained a lacerated right kidney and 
broken ribs. This followed company 
having been sentenced in February of 
this year after an employee was killed 
on its site in 2010. The incident in 2010 
followed two earlier similar instances. 
Having considered the seriousness of the 
incident and the repeated failings, the 
court fined the company £1.4 million. 

In the more recent case and prior to 
the second incident, the company was 
issued with an Improvement Notice 
by the Health and Safety Executive in 
relation to safety in the vicinity of the pits 
on its site. The company had identified 
measures which were intended to 
prevent falls into the pits by the 
installation of guardrails. The company 
did not, however, act on its own findings 
and no guardrails were installed before 
the incident happened. 

The cost of repeated health 
and safety failures is felt 
as the courts are now well 
versed in applying the 
Sentencing Guidelines.
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Continues on next page…



Information
If you have any queries on any issues raised 
in this newsletter, or any regulatory matters in 
general please contact: 

Jennifer Sewell on 01482 337368 or email 
jennifer.sewell@rollits.com 

This newsletter is for general guidance only 
and provides information in a concise form. 
Action should not be taken without obtaining 
specific advice. We hope you have found this 
newsletter useful, but if you do not wish to 
receive further mailings from us please write  
to Pat Coyle, Rollits, Citadel House,  
58 High Street, Hull  HU1 1QE or email  
pat.coyle@rollits.com. For details of how we 
use your personal information please refer 
to our Privacy Policy by writing to the same 
address or accessing our website at rollits.com

The law is stated as at 22 October 2018.
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H&S sentencing guidelines (continued)
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Whilst the employee involved in the 
second incident, thankfully, did not 
suffer fatal injuries, the company was 
still fined £450,000 after pleading 
guilty and receiving a significant 
discount on its sentence for the timely 
guilty plea. 

It is clear that the days of nominal fines 
are over and, as was the aim of the 
Guidelines, it is no longer cheaper for 
a company to cut corners on health 
and safety and pay a fine if a failure 
occurs. Investment in health and safety 
has never been more important. 


