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With over 3.3 million more people in employment since 2010 and the 
unemployment rate at its lowest for over 40 years, issues facing employers are 
never far from the news. Furthermore, following the budget earlier this week, 
it is predicted that there will be a further 800,000 jobs by 2022. This is great 
news for the economy, and on the one hand creates a more settled workforce 
and less tribunal claims. However, we are continuing to see a rise in employers 
seeking to enforce their post termination restrictive covenants and a huge 
increase in claims under the Equality Act 2010; in particular harassment and 
detriment claims.



In this newsletter we look at different 
cases making the headlines including 
what should be included in the 
working day and what employers are 
liable for in terms of the actions of 
their employees. We also look at issues 
in respect of TUPE and employees 
trying to push the boundaries of the 
Equality Act.

We were delighted when the UK 
Legal 500 published its latest 
law firm rankings last month with 
Rollits recommended as a top-tier 
firm in Yorkshire & the Humber for 
employment law once again. The 
work which the employment team 
has carried out over the past year has 
been recognised and rated by the 
independent editors, with their resulting 
commentary that “The ‘very strong’ 
employment team at Rollits LLP offers 
‘an excellent service’ to its public and 
private sector clients and individuals.”

Ed Jenneson
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The suggestion has come following 
increasing availability of wi-fi on trains 
and the spread of smart phones making 
workers more connected. The survey 
looked into the commuting habits 
of 5,000 train passengers working in 
London. It discovered that over half of 
those connected to the wi-fi on trains 
were sending work emails, and that 
commuters increasingly see commuting 
time as an extension of the working day. 

The impact of wi-fi on trains and 
expanding commuters’ ability to 
work has prompted comparisons with 
Scandinavian countries to see how 
employers might classify working time 
in the future. Dr Juliet Jain was careful 
to point out the wider implications of 
this, as a move toward more flexible 
working arrangements would require 

improvements to trains (such as tables, 
power sources and better wi-fi) as well 
as a full examination into how worker’s 
productivity and output could be 
measured when working away from  
the office. 

Employers who provide devices to 
its employees which allow them to 
undertake work outside of their normal 
place of work must ensure that careful 
monitoring of the use of personal devices 
is undertaken to avoid claims that 
employees are undertaking work outside 
of their normal working hours without 
remuneration or proper rest breaks.

Ruth Everitt

Should your commute count 
as part of the working day?
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A study by the University of the West of England has suggested 
that dealing with work emails whilst travelling to and from work 
should be counted as part of the working day. 



In Davies v Scottish Courts and Tribunal 
Service, the employee had suffered from 
anaemia, dizziness and issues with her 
concentration at work. When an issue 
arose at work leading to Ms Davies being 
dismissed, Ms Davies brought a claim in 
the Employment Tribunal. The tribunal 
found that the dismissal was unfair, and 
that Ms Davies had been discriminated 
against on the grounds of disability.  

Employers should therefore be aware 
that if symptoms of the menopause are 
severe enough so as to amount to a 
disability under the Act, then reasonable 
adjustments will need to be considered. 
The adjustments required will depend on 
the symptoms, and how they affect the 

employee. They may include assigning 
certain duties to other employees, and 
being flexible should the employee need 
to work from home but may also require 
consideration of adjusting performance 
targets or the triggers in an absence 
policy before taking formal action to 
manage such problems where they may 
be connected to the symptoms. 

Taking such steps will not only  
protect employers against claims 
under the Equality Act, but also  
reduce absenteeism and increase 
overall productivity.

Ruth Everitt
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Menopause discrimination 
guidance for employers

Employers are advised to note that symptoms of the menopause 
may be caught under the Equality Act 2010 where the symptoms 
become so bad as to amount to a disability. Although the 
menopause itself is not considered to be a disability, the physical 
and psychological symptoms may be. 



The law prohibits discriminating against 
an individual on the basis of their sexual 
orientation, among other things. This 
well established principle formed the 
basis of the claim made by Gareth Lee 
against Ashers Bakery in Lee Ashers 
Baking Company Limited and others 
[2018] UKSC. However, the law also 
protects individuals who have a particular 
religious belief. 

Mr Lee subsequently issued proceedings 
against Ashers, claiming that cancelling 
the order was discrimination against his 
sexual orientation and also discrimination 
on the basis of political opinion or 
religious belief. Mr Lee was successful 
in his initial claim and in defending 
subsequent appeals, although Ashers 
were adamant that they had not 
discriminated against Mr Lee and the 
Supreme Court agreed. 

The unanimous decision of the Supreme 
Court was in support of the bakery 
and concluded that Ashers had not 
discriminated against Mr Lee. Some 
have hailed this decision as a victory for 
free speech and others believe it as a 
backward step for equality.

The Court backed Ashers’ right to the 
freedom of expression, which in this case 
meant the freedom to not express an 
opinion in which they did not believe. 
The Court concluded that the refusal to 
display the message on the cake was not 
based on Mr Lee being a gay man or 
someone who supported gay marriage 
(which would be contrary to the Equality 
Act), it was determined that the bakery 
refused to reproduce a message that they 
“profoundly disagreed with” which could 
not have been discrimination against a 
particular individual. If Mr Lee had not 
requested the message on the top of the 
cake, the cake would have been made. 
It was therefore not the person who was 
being discriminated against. 

The result in this case does add to the 
difficulties which already exist between 
conflicting rights under the Equality Act. 
Mr Lee is considering an appeal to the 
European Court of Human Rights, so 
stand by for further comment. 

Ed Jenneson

Cake news
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The well-publicised case of Lee v Ashers Baking Company Limited and others 
[2018] UKSC has reached the Supreme Court. By way of background, in 
2014, Mr Lee commissioned Ashers Baking Company to make a cake with the 
message “Support Gay Marriage” decorating the top of it. Ashers subsequently 
cancelled the order and issued Mr Lee with a refund, citing that the Christian 
owners of the bakery “disagreed with the message” due to their religious 
belief. As a result of their Christian belief, Ashers stated that marriage should 
be between a man and a woman.



Bristol City Council formerly employed 
electricians who had been entitled to 
receive an “Electricians Travel Time 
Allowance” (“ETTA”). The payment of 
ETTA was a contractual entitlement 
and the respondent, after inheriting the 
employees following a TUPE transfer, 
gave notice to the claimants that it was 
bringing the benefit to an end. The 
respondent said that this was because 
the original reason for the benefit had 
ceased to exist.

Whilst the claimants argued that the 
contractual variation was void under 
TUPE, the Employment Tribunal 
agreed with the respondent that 
the contractual ETTA payment was 
outdated and unjustified.

The Tribunal considered whether 
the TUPE transfer was the reason 
for the change and focused heavily 
on the reasoning of the employer. 
The payment of ETTA was first made 
in 1958 and the purpose was to 
compensate electricians for the loss 
of productivity that was encountered 
as a result of travelling. Crucially 
the Tribunal found that ending the 
entitlement to ETTA did not arise 
from the TUPE transfer, and the belief 
that the entitlement was outdated 
was already a “pre-existing belief 
or state of affairs”. Accordingly, the 
Tribunal found that the removal of 
the entitlement to ETTA was not void 
under TUPE.

It is a common belief that it is unlawful 
to make any changes to an employment 
contract following a TUPE transfer. 
However, changes that would have 
occurred wholly independently of the 
transfer will not be caught by TUPE. 

Ed Heppel

In the case of Tabberer v Mears 
Ltd the Employment Appeal 
Tribunal ruled that the removal 
of a contractual allowance 
following a TUPE transfer was 
not void.

TUPE  
– varying terms
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Office staff had been enjoying drinks at 
the Hilton Hotel after a round of golf at 
Collingtree Golf Club in Northampton 
when Clive Bellman, a sales manager, 
and Mr Major started arguing in what 
was described as a “heated, work-related 
discussion”. The discussion ended with 
Mr Major punching Mr Bellman twice 
in the face. Mr Major’s actions resulted 
in serious injury including the fracturing 
of Mr Bellman’s skull who ultimately 
required a metal plate to be surgically 
inserted into his head. 

Mr Bellman sued the company, rather 
than Mr Major, claiming that they were 
vicariously liable for the actions of their 
Managing Director. The Court of Appeal 
agreed. The argument between Mr Major 
and Mr Bellman was deemed to be “work 
related”, with Lady Justice Asplin citing 
that there was no doubt that Mr Major 
was “purporting to exercise managerial 
control” over the employees at the Hotel. 

The court held that Mr Major’s position 
as the Managing Director was directly 
related to attack on Mr Bellman. 

Whilst it is unusual for such a high sum 
to be payable as a result of an assault, it 
is common for claims to be brought for 
breaches of the equality act (in particular 
harassment) that are alleged to have 
taken place at events which are deemed 
to be connected to the workplace. 
Employers should take steps to educate 
employees on how to behave both inside 
the workplace and at events which can 
be deemed to be “an extension of the 
workplace” which of course includes 
Christmas parties. 

We are seeing a sharp increase in 
organisations delivering training to 
employees on vicarious liability – it 
would have been helpful if Mr Major 
had received some training!

Ed Jenneson

Northampton Recruitment Ltd will be required to pay a sum potentially 
exceeding £1 million after being found vicariously liable for the actions of 
its Managing Director, John Major. As we approach the Christmas party 
season this case is a timely reminder of an employer being responsible for 
its employees actions outside of work. 

£1 million punch
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David Evans was employed by the 
respondent as a Sales Representative in 
2016. Mr Evans brought claims against 
the respondent for a number of alleged 
breaches of the Equality Act 2010 
including harassment. 

At the original Tribunal hearing, Mr 
Evans’ claims had been dismissed. 
The Employment Appeal Tribunal 
dismissed Mr Evans’ appeal and said 
that the Tribunal had understood that 
the comments to be “derogatory, 
demeaning, unpleasant and… harassing 
comment[s]” but no error of law had 
been made.

 Mr Evans brought the harassment claims 
as he had been called a “fat ginger 
pikey”, a “salad dodger” and “fat yoda” 
by his colleagues. Mr Evans had argued 
that the comments were discriminatory 
as he suffered from type 1 diabetes and 
the comments were linked to his weight. 
However, the Tribunal found no link 
between Mr Evans’ size and his disability. 
Mr Evans brought his claim for race 
discrimination on the basis that he had 
links with the traveller community. Whilst 
it was accepted that the witnesses of the 
respondent knew Mr Evans had type 1 
diabetes, only one of the respondent’s 
witnesses knew he was friends with 
people within the travelling community.

In making its decision, the Tribunal 
considered the office culture and found 
that it was part of that culture to take 
part in “jibing and teasing” and Mr 
Evans had joined in. In addition, none of 
the respondent’s witnesses were of the 
opinion that Mr Evans was actually fat. 
Furthermore, the Tribunal stated that 
Mr Evans seemed “comfortable” with 
this environment and agreed with the 
respondent that, had Mr Evans been 
offended by the comments, he would 
have complained about them when they 
were made.

Mr Evans brought the claims having been 
subject to a performance improvement 
plan after obtaining low sales figures and 
subsequently the respondent made the 
decision to terminate his employment. 
The Employment Judge found that 
this decision was not influenced by 
discrimination or victimisation.

This case shows that the Tribunal will 
consider all context and fact when 
considering harassment claims. 

Whilst this case went in favour of the 
employer, the fact that it was considered 
by the Employment Appeal Tribunal 
evidences the fine line between “office 
banter” and discrimination. 

Ed Heppel

Office banter or harassment? 
In the recent case of Evans v Xactly, the Employment Appeal Tribunal 
found that no harassment had taken place when an employee was called 
a “fat ginger pikey”.



The majority of employment law claims 
are pursued against the employer on the 
basis that they will have the means to pay 
any compensation awarded; however it is 
open to the claimant to pursue their work 
colleagues and hold them personally 
liable for their actions.

In the case of Timis v Osipob, the Court 
of Appeal considered the Employment 
Appeal Tribunal’s decision as to whether 
an individual can be personally liable 
for a whistleblowing dismissal. Mr 
Osipob alleged he had been dismissed 
on the grounds that he had made a 
protected disclosure. His dismissal was 
on the recommendation of two of the 
directors, one of whom being Mr Timis. 
The facts of the case are unique in that 
the employer became insolvent and the 
question for the court was whether Mr 
Osipob could pursue a claim against the 
directors personally in connection with his 
whistleblowing claim.

The Court of Appeal held that Mr 
Timis and Mr Sage were liable for the 
detriment which Mr Osipob suffered and 

therefore for any losses that flowed from 
his dismissal. It was found by way of their 
conduct, the directors had subjected Mr 
Osipob to a detriment contrary to the 
Employment Rights Act and they could 
therefore be jointly and severally liable 
for any losses suffered as a consequence 
of this.

Whilst the facts of this case are 
somewhat unique, the important 
principle that it establishes is that 
individuals can be liable for their 
part in any detriment caused to an 
employee on the grounds that they 
have made protected disclosures.

Whilst many employees do pursue 
individuals in discrimination claims, this 
case could lead to more claimants naming 
individuals in whistleblowing claims.

Caroline Neadley

Whistleblowing
Liability of individuals
All employers are aware 
that they are vicariously 
liable for the acts of their 
employees during the course 
of their employment but less 
commonly known, particularly 
by employees, is that they can 
be personally liable for any 
acts of discrimination that they 
commit in the workplace.
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Following the abolition of tribunal 
fees, unsurprisingly the figures show a 
significant increase in the number of 
employment tribunal claims being issued.

The number of single claims lodged 
increased by 165% in comparison with 
the same quarter last year. Tribunal fees 
were abolished in July 2017 therefore 
these figures are the first statistic for 
the period April to June since fees 
were abolished. 

Disability discrimination cases had 
the largest average award of £30,700. 
Religious discrimination claims had  
the lowest average award of £5,100. 
The average award for unfair dismissal 
was £15,007.

It was expected that there would be 
a significant increase in the number 
of claims being pursued following the 
abolition of tribunal fees. In terms of 
our experience within the employment 

team at Rollits, we have seen a notable 
increase in the number of employment 
tribunal claims being pursued and of 
note is that there has been an increase in 
claims being pursued by job applicants. 
Claims arising from the recruitment 
process became very rare when tribunal 
fees were introduced; the statistics 
reaffirm the importance of ensuring there 
is a fair and transparent recruitment 
process, which can be evidenced if 
challenged!

Another knock-on effect of the increase 
in claims is a time delay in the tribunals 
processing and dealing with claims. 
Whilst more employment judges are 
being recruited to reduce the backlog 
in the medium to longer term, it is 
anticipated that this may take time.

Caroline Neadley
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Tribunal statistics
The Ministry of Justice have published the tribunal statistics for 
April to June 2018.



Information
If you have any queries on any issues raised in 
this newsletter, or any employment matters in 
general please contact: 

Ed Jenneson on 01482 337341 or email 
ed.jenneson@rollits.com 

This newsletter is for general guidance only 
and provides information in a concise form. 
Action should not be taken without obtaining 
specific advice. We hope you have found this 
newsletter useful, but if you do not wish to 
receive further mailings from us please write  
to Pat Coyle, Rollits, Citadel House,  
58 High Street, Hull  HU1 1QE or email  
pat.coyle@rollits.com. For details of how we 
use your personal information please refer 
to our Privacy Policy by writing to the same 
address or accessing our website at rollits.com

The law is stated as at 30 October 2018.

Hull Office  
Citadel House, 58 High Street,  
Hull HU1 1QE  
Tel +44 (0)1482 323239

York Office  
Forsyth House, Alpha Court,  
Monks Cross, York YO32 9WN  
Tel +44 (0)1904 625790

rollits.com

Authorised and Regulated by the Solicitors Regulation 
Authority under number 524629

Rollits is a trading name of Rollits LLP. Rollits LLP is 
a limited liability partnership, registered in England 
and Wales, registered number OC 348965, registered 
office Citadel House, 58 High Street, Hull HU1 1QE 

A list of members’ names is available for inspection 
at our offices. We use the term ‘partner’ to denote 
members of Rollits LLP.
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The work which Rollits’ employment 
team has carried out over the past 
year has also been recognised and 
rated by the independent editors of 
Chambers UK. Partner and head of 
the employment team Ed Jenneson 
is recognised in the directory as a 
“Leader Practitioner” in employment 
law and with one client commending 
Ed as “very pragmatic, supportive and 
straight-talking.”

As we enter a new year, our January 
workshop will focus on the importance 
of wellbeing in the workplace. Statistics 
frequently reflect that a supportive 
workplace environment can have 
a positive impact on the health of 
employees which in turn increases 
productivity, the success of a business and 
creates a happier workplace environment.

Wellbeing in the workplace
Save the date

Wednesday,  
30 January 2019  
12pm – 2pm




