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I would like to welcome you to our latest Newsletter 
and wish you a Happy New Year.

Ed Jenneson
Partner (Head of Employment)

Ed Heppel
Partner

https://www.rollits.com/people/partner/ed-jenneson/
https://www.rollits.com/people/partner/ed-heppel/
https://www.rollits.com/people/partner/caroline-neadley/


Once again we are proud to have 
been recognised in the latest edition 
of Chambers UK as being in Band 
One for delivering employment law 
services in the North & East Yorkshire 
region and we are very proud of 
the accolade. One source states: 
“Rollits is an excellent organisation 
which is efficient and responsive to 
clients’ needs.” “The lawyers are 
professional, responsive and know 
our business well,” another client 
highlights, adding: “The advice and 
support provided is excellent.”

We could not achieve these rankings 
without the continued instructions 
and support from all of our clients 
and contacts. I would like to take this 
opportunity to thank you for your valued 
instructions to the team. We thoroughly 
enjoy working with you. 

Ed Jenneson

2021 was another extremely busy year for the Employment team 
as we navigated our way through the employment issues relating 
to the ongoing Covid-19 pandemic, the end of the furlough 
scheme and the challenges of hybrid working. It was a tough year 
for many of us and we really appreciate your instructions and 
support throughout 2021.
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If employers want to go down the route 
of making vaccination mandatory, it can 
be made a contractual requirement but 
only in certain circumstances. The care 
sector is an example of this where it 
is a legal requirement to have all staff 
and volunteers fully vaccinated against 
Covid, but this is not the case for other 
industries and making vaccination 
mandatory where this is not justified 
can lead to challenges of discriminatory 
conduct. There are also issues in 
respect of unfair dismissal as making 
vaccination mandatory would mean 
changing the terms and conditions of 
employment, which requires employees 
to agree. This carries with it risks of 
claims of constructive or unfair dismissal 
if the employer imposes the change 
unilaterally or terminates and re-
engages on new terms. 

It’s a good idea for employers to create a 
policy on vaccination. These policies can 
encourage employees to get vaccinated, 
e.g. offering paid time off to get the 
vaccine, and point staff towards official 
guidance and sources of information. 
This can all help explain the importance 
of vaccination and how it can help create 
a Covid-secure workplace. Caution 
should however be exercised when 
considering offering incentives to staff 
to get vaccinated as offering incentives 
can risk indirect discrimination claims 
from staff who cannot be vaccinated 

where vaccination status could be due 
to disability, pregnancy, religion or belief 
(for example). 

It is unlikely any employer will find 
themselves in a position where 
mandating vaccination is necessary to 
meet health and safety obligations. 
This is because there are other steps 
to take first such as compliance with 
the COVID-secure guidelines (carry 
out a COVID-19 risk assessment and 
identify control measures to manage 
that risk), introducing regular testing, 
homeworking or redeployment into 
a role suitable for homeworking. All 
of these steps could be effective and 
are arguably a less discriminatory 
means of achieving a health and safety 
legitimate aim.

Employers should also consider the 
wider wellbeing of their workforce when 
approaching them about vaccinations. 
Any reluctance at the moment has to be 
appreciated through the wider context 
of what people have been living through 
for the past year and with levels of 
anxiety heightened as a result, careful 
and sensitive management is needed 
in general including in respect of how 
the issue of vaccination is approached. 
Where employees do raise concerns 
about having the vaccine, it is important 
to listen to them and take them seriously. 
Confidentiality is also important to 

The UK’s vaccination programme is now well underway with many adults 
now having three vaccinations. But the vaccine rollout could also be putting 
employers between a rock and a hard place. Is it possible to make vaccination 
compulsory without infringing on employees’ rights or opening the business 
up to a potential tribunal claim? It is a question which we are being asked 
fairly frequently and there is still no definitive answer in most industries. 

No jab no job?
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ensure compliance with data protection 
obligations and to avoid any stigma 
against people who don’t get vaccinated. 
There are many reasons individuals might 
not want to have the jab – including 
legitimate health concerns.

To sum up, it is only possible to make 
the vaccine compulsory if (a) it is a legal 
requirement (e.g. the care sector) and 
an employer can rely upon a statutory 
enactment or (b) an employer clearly 

identifies a legitimate aim and provides 
evidence that mandatory vaccination is 
a proportionate way of achieving this 
legitimate aim. 

Please take advice if you are 
considering making the vaccination a 
mandatory requirement for current and/
or future employees. 



The CIPD’s survey of 2,000 employers 
found that while 19% changed terms 
and conditions through consultation, 
negotiation and voluntary agreement, 
3% did so through dismissing staff and 
rehiring them on new terms, also known 
as ‘fire and rehire’. 

Termination and re-engagement 
carries risks of claims including of 
unfair dismissal. This practice can also 
cause unrest within the workplace, for 
example, employees of the Weetabix 
Food Company announced a series 
of two-day strikes over dismissal and 

re-engagement proposals that are 
alleged to leave some employees 
£5,000 a year worse off. 

An appropriate process must be followed 
when terminating and re-engaging 
including, if required, the obligation to 
consult under statute for a minimum 
period of time. Employers must engage 
in meaningful consultation at an early 
stage and before any decisions regarding 
changes to terms are made. 

A survey conducted by The Chartered Institute of Personnel Development 
(“CIPD”) has shown that 22% of employers have made changes to their 
employees’ terms and conditions of employment since the start of the 
COVID-19 pandemic. The most common changes were to location of work 
(49%), followed by hours of work (47%), pay levels (44%), redundancy/terms of 
pay (22%) and access to enhanced contractual entitlements/incentives (20%). 

Changes to terms during 
the pandemic
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The proposed removal of the qualifying 
service period will not confer an 
automatic right on employees to 
work flexibly – employers will retain 
the discretion on whether to grant 
flexible working requests.  However, 
employers should note the potential 
for indirect discrimination claims to 
arise out of flexible working requests. 
Inflexible employers could face a 
claim from a female employee with 
childcare responsibilities alleging 
that, for example, a requirement to 

work full-time and/or during set hours 
is indirectly discriminatory. Indirect 
discrimination claims do not require 
a qualifying period of employment 
and therefore any request to work 
flexibly should be carefully considered 
and appropriately addressed by an 
employer regardless of the length of 
service of the individual. 

The Department for Business, Energy and Industrial Strategy (BEIS) 
will shortly be publishing a consultation document on extending 
the right to request flexible working to all employees, removing 
the current requirement for an employee to have 26 weeks’ service 
before such a request is made. This proposal was part of the 
Conservative party’s 2019 manifesto. 

BEIS consultation on flexible 
working requests
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Nearly one million workers were still on 
the scheme at the end of September 
according to research by the 
Resolution Foundation. With the end 
of the scheme brings a new focus in 
2022 for employers in respect of how 
they may need to deal with ongoing 
business challenges and staffing issues 
as the pandemic continues in the 
absence of the furlough scheme.

Changes to terms of employment
Restructuring the way in which work 
is done may be a way in which to 
reduce costs. For example, employees 
may agree to work reduced hours or 
change to a hybrid way of working 
upon their return from furlough. 
Ideally changes should be made 
through consultation with employees 
and seeking voluntary agreement. 
If employees do not agree to 
such changes, termination and 
reengagement on the new terms may 
be an option however it is not without 
risk as detailed within the newsletter. 

Effects of the end of the 
furlough scheme on employers



Increase in flexible  
working requests
In the absence of the employer seeking 
to introduce changes, employees 
themselves may seek changes to the 
way in which they work. After spending 
a significant time at home, either on full 
time furlough or working from home 
under a flexible furlough agreement, 
employees may request a permanent 
change to their terms of employment 
to allow them to work from home 
permanently or to change from full time 
to part time hours. 

Such a request is likely to be a flexible 
working request and would need to  
be dealt with under the relevant 
statutory scheme.

Redundancies
Businesses who relied heavily 
on furlough may need to look at 
redundancies if the scheme remains 
unavailable in 2022. This would require 
the employer to undertake a formal 
redundancy procedure involving 
meaningful collective and/or individual 
consultation with the employees and 
the payment of statutory redundancy 
pay. If a redundancy situation arises 
employers should seek legal advice to 
avoid the risk of unfair dismissal claims.  

Since the start of the pandemic in March 2020, the government’s furlough 
scheme has helped pay the wages of 11.6 million workers at an estimated 
cost of approximately £66bn. However, after multiple extensions and 
changes to employer contributions, the scheme officially came to an end 
last year on 30 September 2021. 
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Equal Pay Day has been calculated 
by The Fawcett Society, the UK’s 
leading membership charity which 
campaigns for gender equality. The 
gender pay gap is the difference 
between the average pay of men 
and women within a particular group 
or population and Fawcett uses the 
mean, full-time, hourly gender pay 
gap for the UK to calculate the gender 
pay gap for Equal Pay Day which in 
2021 was 11.9%, an increase from 
10.6% in 2020. 

The gender pay gap remains an 
important issue and one which is the 
Government is addressing by requiring 
larger employers to annually report their 
gender pay gap with an intent to take 
active steps to reduce the gap. 

Annually released statistics from the 
Office for National Statistics (ONS) 
shines a more detailed spotlight on 
differences in pay between men and 
women by age, region, full and part-time 
work and occupation. 

In April 2021, the gender pay gap 
between men and women for full time 
employees was 7.9%. This does continue 
the overall downward trend over the 
years however the comparative figure 
in April 2020 was 7.0% although the 
ONS are recommending that 2020 
figures are treated with caution due to 
the effect of the Covid-19 pandemic in 
terms of wages and hours worked in 
the economy and the disruption to the 
collection of data from businesses. 

The statistics also highlight that there 
remains a large difference in the gender 
pay gap between employees aged 
40 years and over in comparison to 
those below 40. Compared with lower 
paid employees, higher earners also 
experience a much higher difference 
in hourly pay between the sexes. The 
overall picture is that the gender pay 
gap is declining slowly over time and 
the ONS comments that over the last 
decade it has fallen by approximately 
a quarter.

Equal Pay Day and the information 
from the ONS serves a useful reminder 
to employers that the gender pay gap 
continues to persist and to be reminded 
of the importance of equal pay. This is the 
intrinsic principle that men and women 
should receive equal pay for equal work. 

Pay claims also continue to form 
an important part of the work of 
Employment Tribunals and despite 
the fact the first legislation enacted to 
prevent pay discrimination was the Equal 
Pay Act in 1970 (repealed and replaced 
by the Equality Act 2010), Equal Pay Day 
is a stark reminder to employers that they 
must continue to monitor employees’ 
pay and actively put measures in place to 
tackle the gender pay gap.

Equal Pay Day 
Thursday 18 November 2021 marked the annual Equal Pay Day 
in the UK. This is the date when campaigners say that women 
effectively work for free for the rest of the year because, on 
average, they are paid less than men.

Continues on next page…
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Equal Pay Day (continued)
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This year the Fawcett Society is calling 
on employers to stop asking prospective 
employees about their previous salary 
due to concerns it assists to keep 
women on lower wages than men. It 
highlights that asking salary history is 
contributing to the pay gap as it can 
lead to “pay discrimination” following 
women from role to role. Ensuring 
that salary is reflective of the work that 
is required for the role rather than 
benchmarking based on salary history is 
far more likely to ensure compliance with 
the equal pay legislation. 

Whilst it is recognised that the vast 
majority of employers do not intend 
to pay employees differently based 
on their gender, equal pay remains a 
complex area of law and if claims are 
brought, employers must be able to 
demonstrate that the difference in pay 
is not as a result of gender and it is as 
a result of a “genuine material factor” 
which can be evidenced. 



Uber drivers have to log-in by 
providing a photograph of their face, 
and if their photograph does not 
match the photograph on file they risk 
having their account terminated. It 
has been contended that Uber’s facial 
recognition system generates more 
inaccurate results when used by black 
and minority ethnic workers, leaving 
them more vulnerable to losing their 
jobs with Uber. 

The IWGB is bringing action on behalf 
of one anonymous driver who says 
they were locked out so many times 
that their account was terminated, 
claiming indirect racial discrimination.

Indirect discrimination occurs when an 
employer applies an apparently neutral 
provision, criterion or practice which puts 
workers sharing a protected characteristic 
at a particular disadvantage. A classic 
example in the employment context is 
an employer requiring an employee to 
work full-time. This requirement could 
disadvantage women as a group, since 
women in society as a whole bear a 
greater part of domestic and childcare 
responsibilities than men and are more 
likely to want (or need) to work part time.  
Unless the employer could objectively 
justify the need for a full-time worker to 
do the job, the requirement might well 
be indirectly discriminatory against a 
woman with childcare responsibilities.
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The Independent Workers Union of Great Britain (IWGB) is 
supporting members in bringing separate claims to employment 
tribunals alleging that Uber’s decision to use a facial recognition 
system to verify the identity of their drivers indirectly 
discriminates on the ground of race. 

Facial recognition 
and potential 
discrimination



Mr Clark is a sports presenter and 
commentator who provided his services 
to Sky through LPPL. Mr Clark also 
owned 70% of the shares in LPPL. 
The dispute between the parties was 
whether the IR35 regime applied to the 
relationship and in particular, whether the 
services supplied by Mr Clark to Sky via 
LPPL were under a contract for services 
(i.e self-employment) or a contract of 
service (i.e employment contract). 

The court decided that the right 
approach in this scenario was to construct 
a ‘hypothetical contract’ and ask the 
question: ‘If the services provided by Mr 
Clark were provided under a contract 
directly between Sky and Mr Clark, would 
Mr Clark be regarded for income tax 
purposes as an employee of Sky? In turn, 
the court considered the three conditions 
of employment set out below: 

Mutuality of obligation 
There must be a wage or other 
remuneration and the worker must be 
obliged to provide his own work and skill. 
The court found that there was mutuality 
of obligation due to the following factors: 

•  Sky paying Mr Clark monthly 
instalments of his annual fee 
represented consideration and the 
fact that the contract stated Sky ‘shall 
have first call’ on Mr Clark’s services 
amounted to Mr Clark being obliged 
to provide his own work and skill. It 
was important that the same monthly 
instalment had been paid regardless of 
how much Mr Clark actually worked;

•  The inclusion of a termination clause;

•  Whilst all the parties considered Mr 
Clark to be treated as self-employed, 
this could not be taken into 
consideration and neither could the 
fact that Mr Clark had been treated 
as self-employed in the contractual 
arrangements with Sky prior to the 
incorporation of LPPL. 
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IR35
No contract no problem for HMRC
The recent case of Little Piece of Paradise Ltd v HMRC concerned 
the personal service company ‘Little Piece of Paradise Ltd’ (‘LPPL’) 
and its arrangement with Dave Clark (Mr Clark) and Sky TV 
Limited (‘Sky’). 



Exercise of control
There must also be sufficient control 
of the client over the worker. The court 
decided that Sky had sufficient control 
over Mr Clark as follows:

•  Sky had ultimate control over what 
programmes Mr Clark would be 
required to perform his services, i.e it 
was 64 days of PDC events per annum;

•  The contractual right of ‘first call’ 
meant Sky had a very high degree of 
control over the time Mr Clark was to 
perform the services;

•  As the darts competitions were 
live streamed, Sky had control over 
the dates and locations for the 
performance of Mr Clark’s service;

•  It was of no consequence that Mr 
Clark would write his own script and 
control his delivery as Sky retained 
control in the production process and 
collateral matters;

•  The contracts contained extensive 
coverage on assigning rights to Sky;

•  The contracts had restrictive covenants 
(non-solicitation clauses and non-
compete undertakings) which gave 
Sky control over areas of Mr Clark’s 
activities beyond the scope of the 
programmes in which the services 
were performed.

Continues on next page…
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Information
If you have any queries on any issues raised in 
this newsletter, or any employment matters in 
general please contact: 

Ed Jenneson on 01482 337341 or email 
ed.jenneson@rollits.com 

This newsletter is for general guidance only 
and provides information in a concise form. 
Action should not be taken without obtaining 
specific advice. We hope you have found this 
newsletter useful, but if you do not wish to 
receive further mailings from us please write  
to Pat Coyle, Rollits, Citadel House,  
58 High Street, Hull  HU1 1QE or email  
pat.coyle@rollits.com. For details of how we 
use your personal information please refer 
to our Privacy Policy by writing to the same 
address or accessing our website at rollits.com

The law is stated as at 7 January 2022.

Hull Office  
Citadel House, 58 High Street,  
Hull HU1 1QE  
Tel +44 (0)1482 323239

York Office  
Forsyth House, Alpha Court,  
Monks Cross, York YO32 9WN  
Tel +44 (0)1904 625790

rollits.com

Authorised and Regulated by the Solicitors Regulation 
Authority under number 524629

Rollits is a trading name of Rollits LLP. Rollits LLP is 
a limited liability partnership, registered in England 
and Wales, registered number OC 348965, registered 
office Citadel House, 58 High Street, Hull HU1 1QE 

A list of members’ names is available for inspection 
at our offices. We use the term ‘partner’ to denote 
members of Rollits LLP.
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Other relevant factors
•  Public perception that Mr Clark was 

‘part and parcel’ of the Sky organisation 
and signing the Non Disclosure 
Agreement to that affect;

•  Mr Clark requiring the prior consent 
of Sky for certain business activities;

•  It was irrelevant that Mr Clark used 
his own equipment and studio to 
carry out research as the court ruled 
that Mr Clark was dependent upon 
Sky for remuneration;

•  Where any substitution was to be 
made, it was Sky’s decision whether 
the substitute was suitable and there 
was a separate contract between 
the substitute and Sky; Sky was not 
contracting indirectly with LPPL for 
the supple of any presenter; Sky 
required Mr Clark specifically as the 
named ‘Personnel’ in the Contracts.

Summary
There were 5 tax years under 
consideration in the Little Piece 
of Paradise Ltd v HMRC case and 
this amounted to £281,084.48. 
Understanding the IR35 regime 
is important for personal services 
companies in order to avoid unexpected 
tax liability and the factors in the above 
case will need to be considered when 
entering into any new contract or 
indeed reviewing existing ones where 
there is potential for a worker to be 
an employee under the IR35 regime. 
If there is a finding of employment for 
the purposes of IR35, it is likely that 
the worker will not be deemed to be 
‘self-employed’ for the purposes of 
employment status as well.

IR35 – no contract no problem for HMRC (continued)
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