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In this edition we look at look at how to ensure your estates are 
in order, minimising the risk of data protection claims due to 
incorrect cookie policies, the courts decision on whether making 
reasonable adjustments went as far as protecting pay and an 
update on MAT’s Articles of Association.

Welcome
to the Summer Term 2022 edition of Education Focus



The release of the long anticipated Schools White Paper has got 
schools and education professionals across the country talking. To 
see Sarah Young’s initial thoughts on the Paper, scan the QR code 
with your smartphone camera or visit youtu.be/UEEK86-xiJA

Schools White Paper

We are also delighted to include some 
“Top Tips” to academisation from 
Sarah Young of Young+. Rollits have 
teamed up with Sarah, an Education 
Consultant to enhance services to 
schools and colleges in the public and 
private sectors. Sarah has a wealth of 
experience in the sector including as 
executive head at a through school for 
pupils aged from 3 to 19, director of 
a multi academy trust and a National 
Leader of Education supporting special 
schools and pupil referral units for the 
Department for Education. Together 
Rollits and Young+ hope to support 
senior leadership teams and governors 
with issues including academisation, 
GDPR, safeguarding and SEN.

We hope you enjoy reading Education 
Focus and if you have any thoughts or 
feedback, please do get in touch.

Caroline Hardcastle 
Partner, Head of Education Team

Caroline Hardcastle, Sarah Young  
and John Flanagan

https://youtu.be/UEEK86-xiJA


Following the easing of the lockdown and as schools and colleges 
have now settled back into their routines, there has never been a 
more prominent time to ensure that your establishment’s estate 
is in order as many property matters will have sat under the radar 
over the last few years.

Is your estate 
in order?
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We have set out below a list of steps 
which should be undertaken and issues 
considered to ensure that any future 
transactions can be dealt with quickly 
and efficiently.

1. Consider property ownership
If your establishment has a number of 
sites, it would be useful to prepare a 
schedule of properties setting out the 
property address, whether the property 
is freehold or leasehold, the title 
numbers for the property, whether the 
property is charged and if so to who and 
whether there are any leases and if so 
to who. A list of any rights, covenants, 
options, overage provisions and other 
documentation could also be entered 
onto the Schedule.

2. Locate the title deeds
You should ensure that the location 
of any title deeds for each property, 
including the lease for any leasehold 
property, is known. If the location 
of the title deeds is unknown, make 
enquiries with your current and any 
previous solicitors and any lender to 
locate the deeds.

3. Register any unregistered land
The Land Registry currently has 
a considerable backlog and first 
registration applications are taking 
in excess of one year. It is therefore 
advisable to voluntary register any 
unregistered land, and deal with any 
title issues now, so that problems do 
not arise during any future transactions, 
such as when any future charges 
are granted or transfers are entered 
into. This will also enable any future 
transactions to be dealt with quicker 
and more cost effectively.

4. Check extent of registered titles
It should be ensured that the whole 
extent of each property owned by your 
establishment is registered and that 
the actual boundaries of each property 
match the boundaries of the title plans 
for the property and adjoin the public 
highway. A search of the index map can 
be carried out to ensure that the whole 
extent of each property is registered. Any 
discrepancies can then be dealt with.

5. Deal with any title issues
Any known title issues or disputes 
should be dealt with expeditiously 
so that these issues do not delay any 
future transactions.

6. Formalise any informal 
arrangements
Any informal rights, covenants or 
occupational arrangements should be 
formalised in writing to ensure such 
arrangements are valid and registered 
against the title to the property (if 
appropriate). This will reduce the 
likelihood of any future disputes 
regarding the nature and extent of any 
informal arrangements.

If you have any queries regarding any of 
the above points, or any property issues 
generally, please get in touch and we 
would be happy to discuss these further 
with you.

Libby Clarkson
Partner, Planning and Member of  
the Education Team
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Whilst the general data protection 
law framework in England and Wales 
is now relatively settled, the legal 
rules on website cookies seem to be 
constantly evolving. Readers may 
recall a few years ago that cookie laws 
changed significantly to require website 
operators to obtain express user 
consent in order to place any cookies on 
a user’s computer (excluding any ‘strictly 
necessary’ cookies). This resulted in a 
flurry of ‘cookie banners’ being built 
into websites across the globe and 
displayed to users on their first visit to a 
particular website.

Although it can often seem (from a 
typical browsing session) that more time 
is spent on navigating these cookie 
banners rather than viewing the actual 
website itself, in our experience not all 
websites are yet complying with the 
cookie consent rules. And even those 
education providers which do have an 
appropriate cookie banner and consent 
mechanism in place, may find that they 
are still not fully compliant with the 
current laws on cookies.

The reason for this is a relatively 
recent European court judgement 
(the ‘Planet49 case’) which held that, 
in addition to obtaining consent for 

any cookies which are not ‘strictly 
necessary’, a reasonable amount of 
detail needs to be explained to each 
user about each cookie before consent 
is received. This specifically includes 
(a) the purpose of the cookie, (b) the 
duration of the cookie, and (c) the 
nature and extent (if any) of third party 
access to the cookie data. These rules 
apply even if the cookie is ‘strictly 
necessary’ and doesn’t require user 
consent (which itself is not always 
straightforward to determine, and is 
beyond the scope of this article).

Whilst we often find that most cookie 
policies typically address point (a) 
above, in our experience compliance 
with points (b) and (c) is much lower 
– one reason for this may be that the 
information is quite ‘technical’ and in 
many cases would require input from a 
third party website developer.

Another significant rule introduced 
by the Planet49 case is that websites 
need to make it just as easy for users to 
withdraw their consent to cookies, as it 
was for them to provide their consent 
in the first place. Therefore if a website 
includes a facility for giving consent to 
cookies, then it should also include a 
facility for removing consent to cookies. 
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Danger lurking 
in the cookie jar?
For many of us, there is always that lure of the cookie jar with our 
morning coffee! However, we are noticing an upturn in litigation 
involving cookies of the internet variety – which may potentially 
be costly for education providers but can also be relatively 
straightforward to protect against.



Simply telling the user to change their 
website browser settings or to email a 
related request to the website operator, 
is not sufficient.

Whilst these issues may not (on the face 
of it) appear to be as serious as many 
other data protection law issues that 
education clients typically face, over the 
past few months we have witnessed a 
rise in litigation claims from individuals 
who claim that their privacy rights have 
been violated due to a website not 
complying with the current cookie laws.

The value of such claims in isolation 
is often relatively low, with £750 
often being cited as an appropriate 
benchmark. However, it is important to 
note that this is per claimant and that 
such compensation may, depending 

upon the nature of the claim, be 
payable even if the claimant cannot 
demonstrate any actual loss. And in 
many cases, the cost of instructing 
a lawyer to defend the claim can be 
disproportionately high compared to 
the value of the claim itself.

Education providers are therefore 
advised to review their websites’ current 
cookie policies and related consent/
withdrawal mechanisms, to ensure that 
they are compliant with the current 
cookie laws. Rollits’ data protection team 
will be able to assist with this if required. 

James Peel
Partner, Commercial and Member of  
the Education Team
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Ms Aleem, a science teacher, could not 
continue in her teaching role due to her 
mental ill health, however, she could 
work as a cover supervisor although this 
paid a lower rate of pay. Her employer 
continued to pay her at her teacher’s 
rate of pay temporarily while she trialled 
the cover supervisor role for a three-
month probationary period, and also 
until her internal grievance had been 
decided. Occupational Health advice 
indicated that she remained unable 
to return to her teaching role in the 
long term but she could carry out the 
supervisor role. Ms Aleem accepted 
an offer to continue in the supervisor 
role at the lower rate of pay but she 
subsequently brought a claim for a 
failure to make reasonable adjustments 
pursuant to the Equality Act 2010.

The employment tribunal dismissed 
Ms Aleem’s claim that it was a failure 
to make reasonable adjustments not 
to permanently continue to pay her 
at a teacher’s pay rate. Of particular 
note was that the tribunal found that 
at all times the employer was very 
clear with Ms Aleem that the pay 
protection was a temporary measure 
during the probationary period 
for the new role. The employment 

tribunal also considered the significant 
additional cost that would be involved 
in continuing to pay Ms Aleem at a 
teacher’s rate of pay indefinitely and 
had taken into account the evidence 
of a witness that the employer was 
facing financial pressures at the time, 
among other factors, when concluding 
that the proposed adjustment was not 
reasonable. The financial pressures had 
been considered within the context of 
general discussions about the costs 
that would be involved in a permanent 
adjustment to pay.

The decision was appealed to the 
Employment Appeal Tribunal (EAT) 
and was subsequently dismissed. The 
EAT found that it was a reasonable 
adjustment to maintain the higher rate 
of pay during the probationary period 
and the return to work processes in order 
to support Ms Aleem to return to work, 
but these considerations subsequently 
ceased to apply. The EAT highlighted 
that the higher pay for a limited period 
for particular reasons was different to the 
expectation that the higher pay should 
be permanent. The pay protection was a 
temporary reasonable adjustment and it 
would not be reasonable to continue to 
pay the higher rate of pay permanently. 

In the case of Aleem v E-Act Academy Trust Limited the Employment Tribunal 
considered whether it would be a reasonable adjustment to permanently 
protect pay when a disability had the effect that a teacher could no longer fulfil 
their existing teaching role.

Case Law Update
How far does the requirement 
for reasonable adjustments go?
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Furthermore, the EAT concluded the 
Employment Tribunal had not been 
wrong to consider the significant 
additional costs burden on the employer.

This decision therefore follows the 
long-established principle that it will 
rarely be a reasonable adjustment 
to continue pay for a role that the 
employee is no longer performing. The 
Courts have previously commented 
that the reasonable adjustments duty 
is “primarily concerned with enabling 
the disabled employee to remain in 
or return to work with the employer”, 
or to “enable disabled people to play 
a full part in the world of work” and it 
has been noted that the intention of 
the legislation is not to treat disabled 
persons as the objects of charity.

Whilst this is a helpful case for employers, 
all relevant factors should be taken into 
account and each case assessed on its 
own merits. It is important to bear in mind 
that the cost of the possible adjustments, 
together with the financial and other 
resources available to the employer, is 
only one of many factors which will be 
relevant to whether the adjustments will 
be reasonable.

Of note on the issue of costs, the 
Equality & Human Rights Commission’s 
Code warns: “even if an adjustment has 
a significant cost associated with it, it 
may still be cost-effective in overall terms 
– for example, compared with the costs 
of recruiting and training a new member 
of staff – and so may still be a reasonable 
adjustment to have to make”.

It is therefore important that employers 
do not conclude from this case that 
an adjustment needs to be “cost 
effective” to be reasonable. Large and 
public sector employers, given their 
resources, may be expected to make 
adjustments that are not strictly cost 
effective, taking into consideration 
that the reasonable adjustments duty 
recognises that employers might have to 
incur some additional costs in order to 
ease disadvantages suffered by disabled 
employees. In relation to pay or indeed 
any temporary adjustments, it will be 
important in circumstances such as these 
to be clear in writing about how long the 
temporary adjustment will be in place 
and when it will cease.

Caroline Neadley
Partner, Employment and Member of 
the Education Team
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Key changes
A full list of changes is available on  
the DfE’s website within the new 
articles themselves.

Governance Professional

The term ‘clerk’ has been replaced 
with ‘Governance Professional’. The 
articles explicitly require a Governance 
Professional, however, in reality this 
is merely a formality as all trusts were 
required to have a clerk from September 
2020. The trustees have the power 
to appoint and remove Governance 
Professionals and to decide the terms 
of their appointment. There is a caveat 
though that the Governance Professional 
cannot be a trustee, or the Chief 
Executive Officer/Principal.

Trustees’ reasonable expenses and 
restrictions on benefits and payment

There is also a replacement of 
‘company’ for ‘academy trust’ which 
means that the restrictions on trustees 
regarding use of income/property 
and benefits/payments to trustees 
apply to the academy trust’s subsidiary 
companies. Again, this is a formality 
as The Charity Commission/charity law 
would usually require this in any event, 
but the articles provide further clarity.

Department for Education’s 
updated articles of association 
for multi academy trusts –  
key changes
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Continues on next page…

In June 2021, The Department for Education (‘DfE’) brought in new model 
articles of association (‘articles’), replacing those used since February 
2016. These articles are for use by mainstream, special, 16-19, alternative 
provision academies and free schools, and studio schools. Therefore, these 
articles apply to multi and single academy trusts (‘trusts’). Established 
trusts may wonder why these new articles are relevant to them, however, 
the DfE will allow trusts to update their articles on a voluntary basis. Trusts 
must comply with the requirements set out in their articles as a condition 
of their funding agreements with the Secretary of State and so it is very 
important that they are happy with their obligations. Considering this, 
trusts will need to review the changes in the articles and decide whether 
they need to update their articles.
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Members

Under the new articles, the majority of 
members must not also serve as trustees. 
This is to improve accountability and 
transparency with an emphasis on having 
an independent board.

Disqualification and termination  
of membership

The articles set out new provisions  
for the disqualification and termination 
of members.

Membership shall cease if that member:

•  dies or becomes incapable of 
managing and administering their 
own affairs due to illness or injury;

•  has been declared bankrupt and/
or their estate has been seized from 
their possession, or if they are the 
subject of a bankruptcy restrictions 
order/an interim order;

•  is a corporate entity and:

 – ceases to exist;

 –  a resolution/order is made for the 
member to be wound up or to enter 
into administration;

 –  enters into any arrangement/
composition with its creditors; or

 – becomes insolvent;

•  has been convicted of a Serious 
Criminal Offence (as defined in  
the articles);

•  has not provided to the Chair a 
satisfactory criminal records certificate 
at an enhanced disclosure level

•  refuses to consent to any checks 
required by the Secretary of State 
under the provisions of the funding 
agreement or otherwise;

•  is found to be unsuitable to be a 
member by the Secretary of State 
under the provisions of the  
funding agreement;

• is employed by the academy trust;

•  would be disqualified from being a 
trustee of the academy trust for any 
other reason, regardless of whether 
they are also a trustee.

Annual General Meetings

The updated articles require the 
academy trust to hold an Annual General 
Meeting. Previously, this was optional.

Proceedings at Annual General Meetings 
and General Meetings

It is now a requirement that a majority 
of members are present at an Annual 
General Meeting and a General Meeting. 
Previously, only two members were 
required to make up a quorum.

Term of office trustees

Members now have the option to 
shorten terms of office for trustees they 
appoint and for trustees to shorten 
terms of office for co-opted trustees.

Disqualification of trustees

Finally, trustees can be disqualified 
if they refuse to consent to checks 
required by the Secretary of State 
or are found to be unsuitable to 
serve as a trustee by the Secretary 
of State under the provisions of the 
funding agreement or the Education 
(Independent School Standards) 
Regulations 2014.

Department for Education’s updated articles of association  
for multi academy trusts – key changes (continued)
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Should trusts update?
This is a difficult question as each trust 
will invariably have different articles, 
however, it should be emphasised that 
whatever articles a trust has, they should 
be reviewed periodically to ensure that 
governance of the trust is understood by 
all the relevant parties and that they are 
still serving their purpose. Comparisons 
will have to be drawn between current 
articles and the updated ones on offer 

and a decision will have to be made as to 
which are best fit for purpose. It is worth 
noting also that changing a trust’s articles 
may impact their funding agreement and 
so this will have to be considered.

Gerry Morrison
Partner, Head of Charities and  
Member of the Education Team
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Regardless of your political 
persuasion, you will recognise, 
from the Labour introduction 
in the early 2000s to 
the ‘Opportunity for all’ 
White Paper launched by a 
Conservative Secretary of 
State, the march forward with 
academisation is inevitable.

Although the majority of schools in 
England are now academies, the 
direction of travel to a stronger and fairer 
school system through strong families of 
schools will mean that change is coming 
for all who lead within the sector.

The change may be multi-faceted:

•  Are you already a successful MAT 
who needs to reflect on your 
governance arrangements?

•  Are you already a MAT who needs to 
grow to reach the ‘optimum’ 7,500 
learners or 10 schools?

•  Are you a SAT and wondering what 
the future holds for you and whether 
you should re-inventing yourself to 
move forward?

•  Are you a Sixth Form College or a 
maintained school which, over the 
last few years, has had very little 
opportunity to look at this level of 
strategic change for your organisation?

Will you be anticipating and leading it 
or merely being swept along?

Change is coming
14  Education Focus Summer 2022
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Whatever your current position, here 
are our top 5 tips for you to move the 
academisation agenda forward and 
implement an effective change.

Tip 1 – organisational values
We rarely reflect on our organisational 
values, perhaps only at critical times 
where there is a special measures 
judgement or a change of Headteacher 
for example. However, taking the time 
now to reflect with stakeholders about 
what your non-negotiables for learning 
are and with the wider community for 
your educational establishment will be 
time well spent. These values will not 
necessarily need to be changed but may 
need to be more strongly articulated 
or lived through your organisation’s 
learning culture. Seeking to collaborate 
with those who share your values will 
only strengthen the collaboration and 
reap benefits for all concerned.

Tip 2 – not no change!
This is a case of a double negative 
actually meaning a positive! The number 
of times I listen to leaders providing the 
plausible rationale for academisation 
as “no change” frustrates me to say the 
least. Whilst I acknowledge the intention 
is to reduce anxiety and win hearts and 
minds by convincing people they are 
already brilliant at what they do, this 
however is simply not true. The fact is 
that it does mean change. For example, 
a change of legal status, employer and 
name perhaps are all possible. More 
importantly though is the thinking that 
needs to go into the changes that will 
be delivered which will benefit the 
children and young people and staff. 
These should be at the forefront of any 
rationale for change. Give them serious 
thought, do your research, speak to 
others in the sector and articulate the 
change positively. The process is a lot of 
work for no change!

Tip 3 – speaking of work
In 2010 when I converted my successful 
cross phase federation, I did it on my 
own and as a consequence I took my 
eye off the ball and my school dropped 
an OFSTED Grade. There is specialist 
work that is required as part of the 
conversion process – as educational 
leaders we are expert in exactly that, 
leading educational establishments and 
making sure that our learners seize the 
one opportunity they have to enhance 
their knowledge and acquire skills. Be 
ready to look for help from experienced 
external consultants who can support 
you to manage the process efficiently 
and enable you to drive forward your 
core business.

Tip 4 – buy local
When seeking out partners to work with 
to manage you transfer project (SAT to 
MAT, into a MAT or starting a new MAT) 
and ensure legal and due diligence 
processes are accurately conducted, our 
advice would be to buy local. Local teams 
have a local knowledge – fundamentally 
common sense but this can be extremely 
important to expedite the process and 
ensure a successful outcome. This is 
necessary for all projects but is critical 
when things are not going according to 
plan – such as when there is a difference 
of opinion during land transfer or if an 
Anti-Academy group turns up at your 
consultation evening (rare these days!). 
You want someone who is experienced 
and on your side physically there and not 
just on speed dial!

Continues on next page…



Information
If you have any queries on any issues raised 
in this newsletter, or any education matters in 
general please contact: 

Caroline Hardcastle on 01482 337289 or 
email caroline.hardcastle@rollits.com 

This newsletter is for general guidance only 
and provides information in a concise form. 
Action should not be taken without obtaining 
specific advice. We hope you have found this 
newsletter useful, but if you do not wish to 
receive further mailings from us please write  
to Pat Coyle, Rollits, Citadel House,  
58 High Street, Hull  HU1 1QE or email  
pat.coyle@rollits.com. For details of how we 
use your personal information please refer 
to our Privacy Policy by writing to the same 
address or accessing our website at rollits.com

The law is stated as at 3 May 2022.

Hull Office  
Citadel House, 58 High Street,  
Hull HU1 1QE  
Tel +44 (0)1482 323239

York Office  
Forsyth House, Alpha Court,  
Monks Cross, York YO32 9WN  
Tel +44 (0)1904 625790

rollits.com

Authorised and Regulated by the Solicitors Regulation 
Authority under number 524629

Rollits is a trading name of Rollits LLP. Rollits LLP is 
a limited liability partnership, registered in England 
and Wales, registered number OC 348965, registered 
office Citadel House, 58 High Street, Hull HU1 1QE 

A list of members’ names is available for inspection 
at our offices. We use the term ‘partner’ to denote 
members of Rollits LLP.

Tip 5 – deliberate navigation
The wave is coming, some colleagues 
will already have received calls and 
invites to chat from potential bed fellows 
in light of the publication of the Schools 
White Paper on Monday 28 March 2022 
and you may already be feeling, quite 
understandably, under pressure. Now is 
the time to act and take action with your 
Governance structure over your own 
destiny. Whatever your current position, 
change is coming so make sure you  
are in a position to make proactive 
decisions about how and when that 
change will impact on you and your 
learning community.

Over the next eight years, (which will 
be upon us in no time), there is now a 
definitive political driver for change. I like 
many others in the sector, know in my 
gut that collaboration amongst schools 
and families of schools, make the sector 
stronger. Consequently it will help us 
to raise the life chances of children and 

young people and face some of the 
challenges of a generation together. 
However, as we hurtle towards a ‘deadline 
date’, I would like to see some investment 
from the Government in quality research 
to provide an evidence base on what 
makes a successful collaboration – fingers 
crossed that’s a story worth reading!

Sarah Young
Young +

Change is coming – will you be anticipating and leading it  
or merely being swept along? (continued)
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