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Driffield Show 

Rollits are back at the 
Driffield Show on  
Wednesday 20th and 
Thursday 21st July

Come and see us Stand G147 We would love to  say hello!

Libby Clarkson
Partner
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Adverse Possession
Most people have heard of the term ‘adverse possession’ and for some this 
will conjure images of bold neighbours claiming ownership of their land or 
perhaps squatters taking up residence in a disused barn, however, what is the 
law behind this legal phenomenon and how can someone claim possession of 
land that belongs on paper to someone else?



What is adverse possession?

Firstly, adverse possession can be 
defined as: ‘a person who is not the legal 
owner of a piece of land becoming the 
legal owner by possessing the land for 
a specified period of time’. Therefore, 
possessing land for a requisite time 
period is key.

There are two adverse possession 
regimes in England and Wales: one 
that applies to registered land and 
another that applies to unregistered 
land (this is referred to as the ‘old law’ 
and also applies where 12 years adverse 
possession accrued before 13 October 
2003). When considering an application 
for adverse possession, or indeed, 
objecting to an application, it should 
first be asked; is the land registered 
at Land Registry? A free search of the 
Land Registry website will determine 
this. Secondly, has there been an 
accrual of 12 years adverse possession 
before 13 October 2003?

Importantly, unregistered land under 
the ‘old law’ requires 12 years adverse 
possession, whereas registered land 
under the new regime only requires 10.

Possession

Possession, as suggested by the 
name, is crucial to someone claiming 
ownership of another’s land and as 
such it is important to understand what 
constitutes ‘possession’. The law states 
that regardless of a claim being brought 
under the old or new regime, that is, 
for registered or unregistered land, the 
claimant must prove uninterrupted factual 
possession of the land for the required 10 
or 12 year period and intend to possess 
the land during that period. Interestingly, 
the case of Wretham v Ross and Shaw 
held that there is no requirement that the 
adverse possession should be apparent 
to anybody inspecting the land.

In order to prove factual possession the 
claimant must have a sufficient degree 
of exclusive physical control over the 
land and case law has suggested this 

is dealing with the land exclusively as 
an occupying owner might have been 
expected to deal with it. Case law has 
explored what constitutes possession 
and in the case of Thorpe v Frank it was 
held that the repaving of a forecourt 
could satisfy factual possession!

Perhaps reassuringly, the time-frame 
of possession must be continuous and 
as such, the ‘paper’ owner only needs 
to interrupt the claimant’s possession 
for a very short period to interrupt the 
claim. Although, this must be an act of 
interruption as opposed to something 
which merely challenges the claimant’s 
right to possession.

In terms of intention, the claimant 
must intend to possess the land in the 
claimant’s own name, on their own behalf 
and to the exclusion of all others, so far 
as is reasonably practicable and so far as 
the law will allow.

Clearly, whether a claimant has satisfied 
the definition of possession will depend 
on the facts of that particular situation, 
however, case law can provide an 
indication for certain scenarios. For 
instance, in Amirtharaja & Anor v White & 
Anor, the court held that the installation 
of a locked gate by a person with the 
benefit of an easement over the land (to 
which the gate controlled access) was not 
evidence of an unequivocal intention to 
possess that land.

In the more controversial case of Rashid 
v Nasrullah, a fraudster had become 
the registered proprietor of a property 
as a result of a sham transfer enacted 
by his father. 20 years later the original 
proprietor applied to Land Registry for 
rectification of the register, however, this 
was rejected as the fraudster successfully 
claimed adverse possession. Equally 
controversial is the High Court’s assertion 
that statute does not preclude an 
adverse possession claim being based 
on criminal trespass.
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The new regime for registered land

Turning to the new regime for registered 
land, it is important to note that there 
is no limitation period for the recovery 
of registered land, whereas before, 
once a person had been in adverse 
possession for 12 years this would 
effectively extinguish the original owner 
from reclaiming the land. This is clearly 
favourable to the original owners.

As previously mentioned, a claimant 
would have to prove 10 years adverse 
possession in order to become the 
owner of a piece of land, however, 
the claimant does not need to have 
been personally in adverse possession 
for the entire period. The ten year 
period can include a period of adverse 
possession by a predecessor in title, 
provided the claimant has not evicted 
the earlier squatter and any period of 
adverse possession by another that 
comes between and is continuous with 
the claimant’s own periods of adverse 
possession. The following two examples 
illustrate these points:

•  A has been in adverse possession for 
3 years and then B acquires the land 
from A and B is in possession for a 
further 7 years, B can utilise A’s 3 years 
to make 10;

•  X has been in adverse possession 
for 2 years, is then dispossessed by 
Y (also a squatter) who is in adverse 
possession for 4 years, and then X 
recovers the land and is in adverse 
possession for a further 4 years, X can 
utilise all three periods to make 10.

As shown in the above examples there 
are nuances to the chain of possession 
which landowners will have to be alert 
to if they want to avoid a claim for 
adverse possession.

How is a claim for adverse 
possession achieved?

If a person manages to possess a 
piece of land for the requisite 10 years 
they do not automatically become the 
new registered proprietor; they have 
to apply to Land Registry to lodge 
their claim. The registrar will then 
notify the registered proprietor that 
an application for adverse possession 
has been made. The following is 
then crucial: if no counter-notice or 
objection is served by any of the 
people who have been notified of 
the application, the registrar will be 
obliged to enter the claimant as the 
new registered proprietor. The counter-
notice must be served by 12 noon on 
the 65th working day after the date of 
issue of the registrar’s notice. Further 
to this, if a claimant’s application is 
refused but the claimant remains in 
adverse possession for a further 2 
years, the claimant will be entitled to 
apply again as registered proprietor.

In addition, a squatter who has 
accrued 10 years adverse possession 
may still apply for such a claim for 6 
months following eviction unless a 
court order for possession has been 
effected. This exemplifies that it is 
important to evict squatters using the 
correct formal procedures.

Circumstances where  
squatters cannot apply for  
adverse possession

There are four scenarios that will 
bar squatters from claiming adverse 
possession at Land Registry and  
these are: 

1. Where the squatter is a defendant in 
proceedings involving possession of land;

2. where a judgement for possession has 
been given against the squatter; 

Adverse Possession (continued)
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3. where the registered proprietor 
is an enemy or is detained in enemy 
territory for the purposes of the 
Limitation (Enemies and War Prisoners) 
Act 1945 and; 

4. where the registered proprietor 
cannot make decisions or communicate 
decisions by reason of mental disability or 
physical impairment.

What happens if an application 
is opposed?

An application can be opposed by 
asserting that the claimant has not been 
in factual possession of the land with the 
intention to possess for 10 years or the 
claimant can be compelled to prove at 
least one of three conditions: estoppel, 
that the claimant has some other right to 
the land or there is a reasonable mistake 
on the boundaries. If the claimant can 
assert one or more of the conditions, 

then Land Registry will contact the 
person who served the counter notice, 
giving them the opportunity to dispute 
the assertions. If no objection is given, 
the claimant will be registered as the 
new proprietor of the estate.

Checklist for safeguarding against 
adverse possession claims

Hopefully the above has been a useful 
overview of how the law operates 
in relation to adverse possession. 
Please find below a checklist of steps 
landowners can take to protect their land 
against claims of adverse possession:

•  Registering land at Land Registry 
if currently unregistered. More 
protection is afforded to landowners 
by the new regime that applies to 
registered land than by the old law 
governing unregistered land;

•  Checking proprietor’s name and 
address on the property title register. 
Landowners of registered property can 
easily check their details held at Land 
Registry, this is important in case Land 
Registry need to notify an individual 
that an adverse possession claim is 
being made against their land;

•  Fixing boundaries. A boundary of 
a registered estate is not conclusive 
unless it has been determined and 
therefore a claimant will be unable to 
prove the condition of there being a 
reasonable mistake on the boundaries 
if the boundary has been fixed. A 
landowner should therefore apply to 
Land Registry to have their boundaries 
fixed if they fear encroachment.

•  Formalising occupation. Formal 
tenancies or licences should be granted 
to anyone in possession with landowner 
consent. This will preclude a claim for 
adverse possession.

Olivia Keith
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There are a number of reliefs available 
to reduce the level of CGT payable. One 
such relief is Business Asset Disposal 
Relief (“BADR”). This is available to 
individuals and trustees and can be 
claimed for gains arising on disposals 
of businesses, shares in a company 
and business assets. BADR cannot be 
claimed by companies.

If the relief applies, CGT is charged at a 
flat rate of 10%, rather than the banded 
rates as shown below:

Basic rate income tax taxpayer

Higher rate or additional rate income 
tax taxpayer

Residential  
property

18%*

28%

Other  
chargeable  

assets

10%*

20%
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At Rollits we deal with a range of business sales. Whilst Rollits cannot advise 
on tax related queries, one thing to consider for the Seller is the amount of 
Capital Gains Tax (CGT) that may be required to be paid on completion of 
the disposal of an asset. CGT is a tax charged when a person disposes of 
an asset and makes a profit. The disposal of an asset occurs when it is no 
longer in your ownership; this could be by a sale, a gift to someone else or 
an exchange for another asset. In cases of gifts, there are specific rules which 
apply to establish the value of the asset.

Business Asset Disposal Relief  
(previously known as Entrepreneurs’ Relief)

*on any amount over the CGT allowance of £12,300



Are you struggling to recover 
overdue invoices? Bad debts 
can slow down and eventually 
cause a business to fail. Let 
our experienced debt recovery 
team help you – we provide fast, 
cost-effective collection with our 
personal debt recovery service that 
is vital to your continuing success.

Get to 
grips with 
bad debts

For more information call  
June Watson on 01482 337359

Hull Office 
Tel 01482 323239

York Office 
Tel 01904 625790

rollits.com

BADR is subject to a maximum 
cumulative lifetime limit of £1 million. 
This is a reduction in comparison to 
the period in which gains were realised 
between 6 April 2011 and 10 March 
2020 when the limit was £10 million. 
Therefore, the value of any previous 
applications for BADR in respect of 
previous qualifying gains must be 
considered as you may have exhausted 
your lifetime limit in which case the 
relief will not be available. Any claim for 
BADR must be made before 31 January 
following the end of the tax year in 
which the disposal occurred.

The qualifying criteria varies depending 
on the type of disposal and the asset 
being disposed of, but each criterion 
must be fulfilled throughout the 
qualifying period of 2 years prior to the 
date of the disposal.

BADR should be considered in disposals 
relating to agricultural assets in the 
following scenarios:

•  The seller does not want to reinvest 
in new business assets after the 
disposal of their asset.

•  BADR could be an alternative to  
roll-over or hold-over relief when 
there is a disposal of a farm or 
agricultural land which was farmed  
by the owner.

•  When disposing of assets to family 
members, the seller may wish to 
apply BADR to pay CGT at the 10% 
rate in order to pass on the land 
to the family member without any 
accrued gain.

Joshua Hobson



This article answers some frequently 
asked questions which we are asked 
by agricultural landowners and tenants 
when they receive such a request and 
explains what the next steps are, should 
you wish to permit an energy company 
to lay a cable under your land.

I have been contacted by an 
energy company who would like 
to lay a cable under my land – 
what do I do?

If you receive any correspondence from 
an energy company then we would 
always advise that you appoint a land 
agent at the earliest opportunity to act 
on your behalf in advising you upon and 
negotiating the Heads of Terms with the 
energy company.

The Heads of Terms will set out the key 
terms of the proposed arrangement 
such as the area where the cable may be 
laid, the length of the option period, the 
option fee for granting the option to the 
energy company, the premium or rent 
payable in the event the energy company 
proceeds to lay the cable and the agreed 
routes of any rights of access. The Heads 
of Terms will also deal with more detailed 
points such environmental liability, 
insurance, reinstatement of the land, land 
drainage, indemnities in the event of any 
loss or damage and the cable depth.

The Heads of Terms are then 
incorporated into formal 
documentation once agreed. 
Accordingly, it is always advisable 
to obtain advice from your solicitor 
before signing the Heads of Terms.
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Cable Easements
Frequently asked questions
Over the last few years the growth of offshore wind farms in the 
North Sea has led to an increase in farmers being contacted by 
energy companies with a request to lay a cable through their land 
to connect a wind farm to the major sub-station. 



Usually, when an energy company 
proposes to lay a cable through a 
large route which will cross multiple 
landowners’ land, then the respective 
landowners’ agents and solicitors 
will form an action group and 
negotiate the Heads of Terms with 
the energy company’s agent as a 
collective to ensure all landowners 
are receiving similar terms. This also 
allows the landowners to have a 
stronger bargaining position as they 
can negotiate any unfavorable or 
unreasonable terms collectively.

In the event the proposed cable route 
is subject to a tenancy, then the tenant 
will also be required to sign up to the 
arrangement and grant consent to the 
energy company. Any tenant would 
also be required to appoint a land 
agent and negotiate separate Heads 
of Terms with the energy company.

What if I decide I do not want 
to agree to the cable being laid 
under my land?

Unfortunately, in the event that 
you decide not to proceed with the 
cable easement then the electricity 
company is likely to threaten to obtain 
a compulsory purchase order to acquire 
the land without your consent.

If a compulsory purchase order is 
obtained then you will be entitled 
to compensation. Your land agent 
would be able to advise whether you 
would get a better deal from agreeing 
to enter into the documentation or 
waiting for a compulsory purchase 
order to be granted.

Continues on next page…
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In our experience the option agreement 
will often contain an equalization 
clause so that if the electricity company 
grants more favorable terms to 
another landowner (for example due 
to obtaining a compulsory purchase 
order) then the premium or rent you 
will receive would be increased to 
match that figure. This ensures that 
any landowners who sign up to the 
arrangement early will not lose out in 
the event other landowners refuse to 
sign up and receive a better deal for 
doing so.

Once HoTs agreed what  
happens next?

Once the Heads of Terms have been 
signed, you will need to appoint a 
solicitor who will review the documents 
provided by the energy company’s 
solicitor, advise you on the same 
and negotiate any wording which is 
not favorable or reasonable with the 
energy company’s solicitor.

If your land is subject to a legal charge, 
you would also need to procure your 
lender’s consent to the documents and 
your solicitor would be able to assist in 
procuring consent.

Once the documents are agreed, they 
will be executed and completed and 
noted against your title to the land at 
the Land Registry.

How is the arrangement 
documented?

The energy company will request that 
you grant them an option for easement, 
usually for a period of 5-10 years, which 
will allow them to serve an option notice 
on you during the option period should 
they wish to proceed to lay the cables. 
When the option notice is served, you 
would then be required to enter into a 
deed of easement or lease to grant the 
various rights to the energy company to 
lay the cables and any other associated 
apparatus and to repair and maintain the 
cables in the future.

During the option period, the energy 
company will obtain planning permission 
for the works, procure any financing 
needed for the project and obtain 
any further consents, documents or 
permissions which are required for the 
project. This will typically take a number 
of years.

The option agreement will also allow the 
energy company to access the option 
land during the option period to carry 
out surveys and investigations, insect the 
land, and often, to carry out some early 
construction works.

The option agreement will further state 
that you cannot dispose of the relevant 
land during the term of the option 
without the energy company’s consent. 
In the event you sell the relevant land, 
the buyer would be required to enter 
into a deed of covenant with the energy 
company to confirm it will comply with 
the terms of the option post-completion. 
The option agreement will also restrict 
the use of the relevant land during 
the option period and prevent certain 
activities on the land, such as erecting 
any buildings or other structures.

Cable Easements – frequently asked questions (continued)
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What sums am I likely to receive if 
I agree to the cable easement?

Your land agent will be able to advise on 
the likely figures you will receive but the 
following payments are typically offered:

1. Option fee – this is the fee you will 
receive for signing up to the option 
agreement and granting the option 
agreement to the energy company. 
This figure compensates you for tying 
up your land during the option period.

2. Premium/rent – depending on the 
documents agreed which document the 
cable easement, you will receive a one 
off payment for entering into the deed of 
easement or rent for granting the lease.

3. Legal and agents fees – the energy 
company would usually reimburse you 
for all of your agents and legal fees for 
negotiating the HoTs and advising you 
on the documentation.

4. Incentive payment – you will often 
be offered an incentive payment if 
you sign the documentation before an 
agreed date. This is to try and incentive 
as many landowners as possible to 
agree to the cable easement early on.

This list is not exhaustive and other 
payments may be made such as 
temporary access payments, additional 
fees for any site compound or any 
inspective chambers and you may also 
be reimbursed for your time for any 
meetings with your agents and lawyers 
to discuss the HoTs/documentation.

I have further questions, who can 
I speak to?

If you have any questions please 
speak to Neil Franklin, partner in the 
property team at Rollits and head of the 
agricultural team, or Libby Clarkson, 
partner in the planning and development 
team. Both Neil and Libby have advised 
numerous landowners and tenants to 
date on cable easements and would be 
happy to assist.

Libby Clarkson

https://www.rollits.com/people/partner/neil-franklin/
https://www.rollits.com/people/associate/libby-clarkson/


The Product Security and 
Telecommunications Infrastructure Bill 
is one example of how the government 
is hoping to strengthen the UK’s 
infrastructure in response to these 
demands, by amending the Electronic 
Communications Code (the “Code”) 
(which gives rights to network providers) 
to support the quick and efficient 
rollout of gigabit-capable broadband 

and 5G networks in a way that 
balances the interests of landowners, 
telecommunication operators, and the 
public which also aligns the process 
and framework for renewal agreements 
with those for new agreements 
and encourage more collaborative 
negotiations; and introduce measures 
that will help optimise the use of 
existing infrastructure.

The UK has a rapidly expanding mobile, full fibre and gigabit network, but 
the demand for faster broadband that the country is facing due to the impact 
of an increasing amount of devices being used in homes, and rural areas still 
experiencing low coverage, is putting pressure on the government to take 
action. Because of this, there are calls for providers to be given greater help 
so that they are able to provide the services the population so heavily rely on.

Telecommunications 
in Rural Areas
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However, balancing the public need 
for this infrastructure with the rights of 
landowners is no easy task and over 
recent years we have seen the scales tip 
from landowners holding the power to 
demand high rent from the providers, to, 
in some cases, signing Code agreements 
under which they are receiving up to 90% 
less than they were.

Under the Code, “consideration” is the 
payment which will be made for the grant 
of Code rights (for example, the “rent” 
under a lease) and the “compensation” 
aspect is payments for any loss or 
damage incurred by the site provider in 
connection with the Code agreement.

Consideration payable by an operator 
to a relevant person must be assessed 
by calculating the market value of the 
relevant person’s agreement to confer 
or be bound by the Code right (as the 
case may be). The Market Value is the 
amount that, at the date the market value 
is assessed, a willing buyer would pay 
a willing seller for the agreement in a 
transaction at arm’s length on the terms 
of the imposed agreement, on the basis 
that the buyer and seller were acting 
prudently and with full knowledge of the 
transaction. When assessing this, it must 
be assumed that:

a)  the right that the transaction relates 
to does not relate to the provision  
or use of an electronic 
communications network;

b)  that the rights in the Code relating 
to assignment, and upgrading and 
sharing do not apply to the right or 
any apparatus to which it could apply;

c)  that the right in all other respects 
corresponds to the code right;

d)  that there is more than one site which 
the buyer could use for the purpose 
for which the buyer seeks the right.

This means that the presence of other 
operators who may want to use the site 
have to be disregarded for the purposes 
of the valuation. This is therefore an 
issue for landowners who are facing 

renewals of their agreements, because 
landowners could previously take this 
into consideration, which drove up the 
price they could obtain, and so are now 
seeing a reduction in the income they 
are receiving from these sites.

However, with farming profits expected 
to be negatively effected in the coming 
year due to cost increases, and after 
Total Income From Farm being down in 
2020 due to the effects of Covid-19 and 
adverse weather, any income derived 
from telecommunication provider’s 
occupation could be seen as a positive 
in the current farming climate, and this 
could be said to be especially the case 
when the compound is purchased by 
the operator, as the landowner then has 
a lump-sum to be able to re-invest.

If you are a landowner approached 
by a provider and are worried about 
the implications of entering into or 
renewing a code agreement, it is worth 
noting that operators often cover a site 
provider’s legal and professional fees 
(or at least contribute to the latter) as 
part of their compensation.

Therefore, with the Shared Rural Network 
(SRN), which is a governmental deal with 
EE, O2, Three and Vodafone investing 
in a network of new and existing phone 
masts across the UK; whilst operators 
will share masts, there will still be a 
vast amount of new mast which will 
need sites, and so whether they are on 
greenfield sites or rooftops, hopefully 
landowners will continue to benefit from 
provider’s occupation.

Enisha Ali
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It is important to understand both the 
employment implications and property 
implications of granting a service 
occupancy or a service tenancy. Both 
options are outlined below, along with 
a brief overview of how they differ.

Service occupancy

A service occupancy arises when an 
employee is required to live within 
specific premises to carry out their duties. 
That is to say that, but for them living in 
those premises, their duties would be 
significantly more difficult to carry out. 
The employee’s contract of employment 
will specify that the employee is required 
to live at the premises.

The service occupancy will be treated in 
law as a licence, meaning the employee 
will have permission to live there 
temporarily which can be revoked at any 
point. The licence will also mean that the 
employee cannot exclude the landlord/
employer from entering the premises.

The commencement of the employment 
contract will be contemporaneous with 
the creation of a service occupancy (if 
the correct circumstances permit and a 
genuine need to occupy the premises 

arises). The licence will terminate and 
the employee loses all rights to occupy 
the property on the termination of their 
employment, however so arising.

Service tenancy

A service tenancy arises when the 
employee lives in accommodation 
provided by the employer but there 
is not such a close connection with 
carrying out the employee duties to 
create a service occupancy. A service 
tenancy may be granted in return for 
the providing of work by the employee 
(though ordinarily it will only off-set the 
employee’s remuneration and not mean 
no remuneration is payable).

A service tenancy is no different to an 
ordinary tenancy, aside from the fact 
that the landlord is the employer and 
the tenant is the employee. At law, the 
tenancy will be treated the same as an 
ordinary tenancy; which means that the 
employee will have an interest in the 
property and not a simple licence. The 
employee will occupy exclusively and the 
employer must give exclusive possession.

In certain employment circumstances it may be necessary to have employees 
live and work at a specific site in order to enable them to better carry out 
their duties. Within the agricultural sector, jobs such as; farm assistant, farm 
manager, shepherd and harvest worker may require the employee to live on 
the farming site in the interest of proper performance of an employee’s duties.

Service Occupancy  
or Service Tenancy?
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When the employment ends; the interest 
in land still subsists and depending on 
the type of tenancy a stipulated course of 
action must be taken to end it.

Whilst it may be beneficial for a service 
tenancy to be entered in to, it would 
be advisable to take separate legal 

advice in agricultural circumstances in 
order to ensure an Assured Agricultural 
Occupancy is not inadvertently created 
as they can be particularly onerous on 
the landlord for many years.

Jordan Collinson
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With farmers experiencing rising costs on 
all fronts (estimates suggest that farming 
and food production costs have risen 
by more than 30%) many landowners 
are looking for diversification incomes 
to supplement or replace their standard 
income streams.

Solar farm operators (“Operators”) are 
offering seemingly attractive packages 
to landowners with high rent per 
acre propositions. This is however a 
relatively new area and the thought of 
tying up hundreds of acres of arable 
land can seem quite daunting.

Deal structure

The most common way in which 
Operators are lining up potential deals 
with landowners is to enter into an 
option agreement with them, often 
for a small fee paid to the landowner. 
An option agreement is an agreement 
between the landowner and the 
Operator, giving the Operator the ability 
to take a lease over their land for the 
solar farm. An option agreement does 
not however oblige an Operator to take 
the lease even if planning permission 
and the grid connection are obtained.

The option agreement will be entered 
into for a specified period of time but 
extensions of this time may be permitted 
by the agreement. During the life of the 
option agreement, the landowner will 
not be able to change their mind and 
offer the property to a different solar 
farm operator. The land will also be 
subject to numerous other restrictions 
imposed by the Operator, such as 
potentially not being able to build on 
the land or sell it. The restrictions will 
depend on the specific requirements of 
the Operator and should be checked 
carefully to ensure that compliance is 
possible and practical.

If the Operator does want to take a 
lease of the land to set up the solar farm, 
they will serve notice on the landowner 
(during the option period) and the 
landowner must grant them the lease.

Solar farm leases are usually granted 
for between 30-50 years so entering 
in one can tie up land for a substantial 
period of time. It is therefore important 
to consider the risks of exploring such 
a new venture and how to mitigate 
the same without missing out on the 
benefits of a new and potentially 
profitable enterprise.

Solar Farms
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A high yield option for landowners?
The UK government has set ambitious climate change targets, hoping to cut 
emissions by 78% by 2035 and to become net zero by 2050. As part of these 
plans, the UK government wants all of the UK’s electricity to come from clean 
sources by 2035 and solar farms appear to be one of the key strategies to 
achieve this.



Top tips

•  Binding land – It has been rumoured 
that some less scrupulous Operators 
are entering into multiple option 
agreements with multiple land owners, 
tying up large swathes of land with 
no intention of ever exercising the 
option to take a lease over most of 
the same. This is done to protect the 
Operators preferred connection route 
and prevents the other landowners 
from going with a competitor and 
potentially scuppering their plans. It 
is difficult to mitigate against this risk 
but requesting copies of the proposed 
connection route and any pre-planning 
documentation may reveal the 
proximity to your land.

•  New company tenant – The company 
that will take the lease when the 
option is exercised is usually a special 
purpose vehicle (“SPV”) that is brand 
new with no trading history. These 
SPVs will have no money as they have 
not yet started to earn income from 
the solar farm. There is an inherent 
risk of entering into a lease with an 
untested SPV as if they breach the 
lease or leave you with equipment in 
your fields it may be difficult to get 
them to rectify the issue. There are 
two key ways to combat this risk:

 –  Request a parent company guarantor. 
These are unpopular with Operators 
but depending on the negotiating 
powers could be a valuable option;

 –  Request a bond from the Operator 
which you can access in the event 
of default. Operators usually agree 
to start paying into a bond from 
year 10 when they have made some 
money from the site. At this time the 
equipment should still have value.

•  Rent tied to watts only – It is 
important to ensure that the rent is not 
just tied to the watts that the panels 
produce. It is estimated that solar 
panels actually only achieve around 
11% of the watts that they are capable 
of producing. So while the number 
of watts that the panels can produce 
sounds attractive, the amount they may 
produce in reality will be a lot lower. 
Most deals therefore either are for a 
rent per acre or a combination, such as 
rent per acre plus a percentage of the 
gross revenue.

•  Grazing animals – if you use your land 
to graze your animals and want to still 
do when the solar panels are in place 
so it is important to discuss this with 
the Operator and get this included in 
the drafting at the outset.

•  Crop timings – the option agreement 
may allow the Operator to exercise 
their right to a lease on short notice 
at any time. This may not take into 
consideration what crops you have 
on the land or at what stage they are 
at. If you want the ability to harvest 
the crops or to receive compensation 
for lost crops this needs to be agreed 
with the Operator.

•  Rights – the Operator may need rights 
over some of your retained land (that 
will not form part of this scheme) for 
example for access or in order to carry 
out the works required to install the 
equipment. Any such rights should 
be considered carefully as well as the 
impact that this may have on your 
retained land.
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Information
If you have any queries on any issues raised in 
this newsletter, or any agricultural matters in 
general please contact: 

Neil Franklin on 01482 337250 or email 
neil.franklin@rollits.com 

This newsletter is for general guidance only 
and provides information in a concise form. 
Action should not be taken without obtaining 
specific advice. We hope you have found this 
newsletter useful, but if you do not wish to 
receive further mailings from us please write  
to Pat Coyle, Rollits, Citadel House,  
58 High Street, Hull  HU1 1QE or email  
pat.coyle@rollits.com. For details of how we 
use your personal information please refer 
to our Privacy Policy by writing to the same 
address or accessing our website at rollits.com

The law is stated as at 1 July 2022.
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•  Soil condition – having a solar farm 
on your land is of course very different 
to having crops or livestock. There 
will be no crop rotations possible and 
the land will not be worked. At the 
end of the lease term the soil may 
be in poor condition or the top soil 
may have been lost. Some agents 
are recommending agricultural soil 
schedules of condition be taken and 
requiring the Operator to leave the soil 
in the specified condition at the end of 
the lease term. The impact on drainage 
should also not be forgotten.

•  Equipment – the very nature of 
the equipment being installed will 
mean that under the land there will 
be a network of cables and other 
machinery. It may be more destructive 
at the end of the lease term to remove 
all of this so it may be more practical 
to agree that the Operator will cap 
off and make safe the equipment and 
ensure that it is all left more than  
1 metre down so that ploughing can 
then take place again safely.

•  Security of tenure – as a final point, 
it is important to emphasise that 
if the lease is not excluded from 
security of tenure, at the end of the 
lease the presumption is that the 
Operator is entitled to another lease 
on substantially the same terms unless 
you are able to prove certain grounds. 
This may not be concerning if you are 
happy with the arrangement but if you 
were looking to regain possession at 
the end of the lease term this should 
be considered carefully.

The points listed above are not intended 
to be exhaustive. Legal and practical 
advice will of course still be required as 
much will be site specific.

Ruth Maltby-Sinkler

Solar Farms – a high yield option for landowners? (continued)
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